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L E G A L  L I A B I L I T Y  O F  L A W  E N F O R C E M E N T

Maria Teresa Macias was shot and killed by her estranged husband, 

Avelino Macias. For over one year, the Sonoma County Sheriff’s Office had 

been unresponsive to the Teresa’s repeated complaints of domestic violence by 

her husband. When officers did respond, they omitted key pieces of information 

from their reports that could have resulted in stricter criminal actions taken 

against Avelino. They also failed to follow mandatory policies and procedures 

for responding to domestic violence-related calls for assistance and enforcing 

domestic violence restraining orders.

Teresa’s estate filed a federal lawsuit against the County of Sonoma and 

members of the Sheriff’s Department alleging that the officers’ chronic failure to 

respond to Teresa’s complaints of domestic violence constituted a violation of 

her equal protection rights under the United States Constitution. Defendants filed 

a motion to dismiss the lawsuit. The Ninth Circuit denied their motion, holding 

that the estate should be allowed to proceed with its equal protection claim 

against defendants. In so holding, the Court recognized that domestic violence 

victims have a constitutional right to have police protection administered in a non-

discriminatory manner. Following the Ninth Circuit’s decision, defendants agreed 

to settle the case for $1 million.1

Systemic reforms are often not enough to ensure that law enforcement 

officers are adequately and effectively responding to domestic violence in the 

field. Sometimes, improvements in law enforcement response and accountability 

for derelict law enforcement officers may be best achieved through litigation. 

Although laws and court decisions establishing broad government immunity for 

certain misconduct have seriously limited the type of lawsuit that battered women 

and their survivors may bring against law enforcement, many viable federal and 

state claims still exist for remedying inadequate police responses to domestic 

violence. 
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Federal constitutional claims provide a potential basis for liability against 

law enforcement, even after the United States Supreme Court’s decisions in 

DeShaney v. Winnebago County Department of Social Services2 and Towne 

of Castle Rock v. Gonzales3 – two watershed cases which established that 

battered women do not have a constitutional due process right to general police 

protection from domestic violence under the 14th Amendment of the United 

States Constitution (“14th Amendment”). There are exceptions to DeShaney, for 

example, that allow parties to bring due process claims against law enforcement 

in cases where officers actively contributed to a victim’s risk of domestic violence 

or acted with deliberate indifference to the rights of battered women by failing 

to provide adequate training to officers who regularly respond to domestic 

violence incidents. 

Moreover, DeShaney and Castle Rock did not foreclose the possibility 

of bringing equal protection claims against law enforcement under the 14th 

Amendment. Equal protection claims are a viable remedy for addressing law 

enforcement’s discriminatory policies and practices for responding to domestic 

violence crimes and domestic violence victims. If successful, these claims can 

send a strong message to law enforcement agencies throughout the country 

that domestic violence crimes must be treated as seriously as other violent and 

life-threatening crimes.

State tort law claims4 and state constitutional claims are also unaffected by 

DeShaney and Castle Rock. As a general matter, state law grants broad immunity 

to law enforcement agencies and officers from state tort claims. However, state 

tort law supports claims against law enforcement agencies and officers who 

fail to discharge duties that are mandated by state law when responding to 

domestic violence. State tort law also supports claims against law enforcement 

agencies that fail to adequately address domestic violence perpetrated by their 

own officers. Although often overlooked as a basis for relief, a party can also 

bring an equal protection claim against law enforcement under the California 

Constitution. In fact, the California Constitution affords equal protection claims 
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based on gender discrimination an even higher level of protection than federal 

equal protection law by requiring that government agencies have compelling 

and necessary reasons for discriminating against one gender. 

Battered women and their survivors should consider all possible federal 

and state claims against law enforcement. This section addresses the history, 

limitations and practicalities of holding law enforcement legally liable for 

effectively responding to domestic violence under available theories.

C O N S T I T U T I O N A L  R E M E D I E S

 

Federal constitutional claims against individual officers, law enforcement 

agencies, and city governments may be brought pursuant to Title 42 of the 

United States Code, Section 1983 (42 U.S.C. §1983, hereinafter “Section 

1983”). Section 1983 allows private individuals to seek declaratory,5 injunctive 

and/or monetary relief in federal court6 if they have been deprived of their 

federal constitutional or statutory rights by someone acting “under color of state 

law.”7  In order to establish a cause of action under Section 1983, a party must 

show that: (1) a person (2) who was acting under color of state law (3) caused 

the party to be deprived of a federal constitutional or statutory right.8

“Persons” Who May be Liable Under Section 1983

A state is not a “person” subject to liability under Section 1983.9  

Accordingly, a party may not bring a Section 1983 claim against a state law 

enforcement agency for its failure to adequately respond to domestic violence. 

However, a party may bring a Section 1983 claim against a state official (e.g., 

Commissioner of the California Highway Patrol), in his/her official capacity, 

so long as the claim only seeks declaratory or injunctive relief, not monetary 
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damages, against the official.10 In order to recover monetary damages against 

a state official, a party must bring a Section 1983 claim against the official in 

his/her personal capacity alleging that the official should be held individually 

liable for personally depriving the party of a federal right under color of state 

law.11

 Local government entities and their agencies, on the other hand, may 

be considered “persons” subject to liability under Section 1983 for declaratory, 

injunctive and monetary relief if a party can show that the action causing the 

constitutional violation was performed in order to implement or execute “a policy 

statement, ordinance, regulation, or decision officially adopted and promulgated 

by that [local government entity’s] officers.”12 Thus, a local government body or 

agency cannot be held liable under Section 1983 for merely employing someone 

who violated a person’s constitutional rights in carrying out their official duties.13 

Rather, liability will only be imposed if a party can demonstrate that an official 

municipal policy caused a public employee to violate that party’s constitutional 

rights. 

 Officers and employees of local government agencies may be sued 

in their official and personal capacities under Section 1983 for declaratory, 

injunctive and monetary relief.14 Thus, a party may bring a Section 1983 claim 

against individual law enforcement officers, law enforcement officials and city 

officials for failing to adequately respond to domestic violence. However, a 

limited number of government officials, such as judges and legislators, are 

afforded absolute immunity from liability for Section 1983 actions if the claim 

involves conduct that falls within the scope of their official duties.15

 Acting “Under Color of State Law”

 

 Acting “under color of state law” requires a showing that the person 

causing the party’s rights to be violated exercised power “possessed by virtue 
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of state law and made possible only because the wrongdoer is clothed with 

the authority of state law.”16 Generally, public officers and employees act 

“under color of state law” if they are acting in their officials capacities or 

exercising their responsibilities pursuant to state law.17  

 Deprivation of Federal Constitutional and Statutory Rights

 

Conduct causing or constituting a violation of a party’s federal rights 

include deliberate and affirmative acts, participation in another’s deliberate and 

affirmative act, or the failure to perform an act that a government actor is legally 

required to perform.18 Purely negligent conduct is insufficient to establish liability 

for a Section 1983 claim involving the violation of a federal constitutional right.19 

Moreover, a government actor’s state of mind may be relevant to determining 

whether an actionable violation of rights occurred.20 For example, if a party’s 

claim seeks money damages against a law enforcement officer, the officer may 

be able to assert a “good faith” defense to this claim by arguing that he/she had 

a good faith, reasonable belief that the conduct causing the party’s rights to be 

violated was actually lawful.21 However, the officer will not succeed in raising 

this defense if the conduct at issue violated constitutional or statutory rights that 

are so clearly established that a reasonable person would have known that the 

officer’s conduct was unlawful.22 

There are several potential benefits to using Section 1983 to hold law 

enforcement accountable for ineffectively responding to domestic violence. 

Because Section 1983 actions involve federal constitutional and statutory rights, 

these cases can set important national precedent that provides guidance to law 

enforcement agencies throughout the country on what constitutes “proper” and 

lawful responses to domestic violence. Accordingly, successful Section 1983 

actions have the power to motivate all local police departments to provide 

better overall protection to domestic violence victims. Furthermore, federal law 

provides for the recovery of attorneys fees in Section 1983 cases,23 thereby 
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enabling more victims to seek necessary relief for deprivations of their federal 

rights. 

Section 1983 claims involving inadequate law enforcement responses to 

domestic violence typically allege a violation of the domestic violence victim’s 

constitutional rights under the 14th Amendment. The 14th Amendment prohibits 

states from depriving “any person of life, liberty, or property, without due process 

of law” and “deny[ing] to any person within its jurisdiction the equal protection 

of the laws.”24 Accordingly, battered women’s Section 1983 claims have raised 

two main theories of liability under the 14th Amendment. First, they have alleged 

that law enforcement’s dereliction of a duty to protect a victim from domestic 

violence constitutes a violation of the victim’s rights under the 14th Amendment’s 

Due Process Clause. Second, they have alleged that law enforcement policies 

and practices that afford domestic violence victims fewer resources and less 

protection than victims of non-domestic violent crimes amount to a violation of 

domestic violence victims’ rights under the 14th Amendment’s Equal Protection 

Clause. 

F O U R T E E N T H  A M E N D M E N T  D U E  P R O C E S S  C L A I M S

 There are generally two different types of due process claims that may 

be brought under the 14th Amendment – substantive due process claims and 

procedural due process claims. Substantive due process involves the concept that 

individuals have certain rights and liberties that are so fundamental to traditional 

notions of justice that, the government should be prohibited from interfering 

with or infringing upon such rights.25 Procedural due process is based on the 

notion that there is a basic level of procedural safeguards that the government 

must provide to individuals (e.g., providing an individual an opportunity to be 

heard) to ensure that no one is deprived of their rights to life, liberty or property 

as a result of government proceedings or decision making without having the 

opportunity to address and affect the outcome of their case.26  

Substantive due process 
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SUBSTANTIVE DUE PROCESS CLAIMS

In order to successfully raise a substantive due process claim against local 

law enforcement, a party must establish that they were deprived of a fundamental 

right to state protection as a result of inadequate law enforcement response to 

domestic violence. Generally, state actors27 do not have a constitutional duty 

to protect individuals from crimes committed by others.28 This principle was 

reinforced by the United States Supreme Court’s decision in DeShaney which 

held that state actors do not have a constitutional duty to protect parties from 

violence inflicted by private assailants, even when a state actor is aware that 

a party is being subjected to repeated and ongoing acts of violence by an 

assailant.29 

Although parties do not have a general constitutional right to state 

protection, state actors may be held liable for a substantive due process claim 

under Section 1983 if a “special relationship” existed between the state and 

the injured party that gave rise to an affirmative duty of protection on the part 

of the state.30 After DeShaney, federal courts look to the following factors in 

determining whether a “special relationship” exists: (1) whether the injured party 

or perpetrator of the crime were in the state’s custody at the time of the incident; 

(2) whether a state actor affirmatively placed the injured party in danger; or 

(3) whether a state actor(s) was deliberately indifferent to a need to adequately 

train public employees to perform certain tasks relating to their official job 

functions.31

S u b s t a n t i v e  D u e  P r o c e s s  C l a i m s  P r e - D e S h a n e y

Prior to the United States Supreme Court’s decision in DeShaney, federal 

courts reviewing battered women’s substantive due process claims issued 

inconsistent rulings regarding the factual circumstances that were required to 

establish that a “special relationship” existed between a victim and the state.32 
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Some pre-DeShaney courts barred substantive due process claims brought 

against unresponsive law enforcement agencies where the perpetrator was in the 

state’s custody and the police were fully aware of the imminent danger facing the 

domestic violence victim. For example, in Turner v. City of North Charlestown,33 

a South Carolina district court found there was no “special relationship” between 

the state and a battered woman in a case where the woman had a long history 

of contacting law enforcement for domestic violence by her abusive ex-husband, 

her ex-husband was legally in the state’s custody (i.e., on probation) at the time 

that he shot her, the woman had obtained a restraining order against her ex-

husband, and the woman notified the police numerous times within a two-day 

period immediately prior to the shooting that her ex-husband was harassing and 

threatening her in violation of the order.34, 35

Other pre-DeShaney courts, in contrast, upheld domestic violence 

victims’ substantive due process claims in cases involving substantially the same 

circumstances as described above. However, these favorable decisions were 

all later reconsidered and amended in light of the Supreme Court’s holding in 

DeShaney. For instance, in the often-cited decision, Balistreri v. Pacifica Police 

Department,36 the Ninth Circuit initially upheld a substantive due process claim 

brought by battered woman, Jena Balistreri, who had obtained a restraining 

order against her former husband and reported numerous violations of the order 

to the police, who either failed to respond at all or responded slowly and to her 

complaints. 

The Ninth Circuit held that police officers’ “repeated notice of [her] plight,” 

coupled with the existence of a restraining order committing the police to Jena’s 

protection, may have been sufficient to give rise to a constitutional duty on the 

part of the state to protect Jena.37 Although the Ninth Circuit remanded the case 

to the district court for further review of Jena’s due process claim, the opinion 

in Balistreri was later amended in the wake of DeShaney. The Ninth Circuit’s 

amended opinion held that Jena’s due process claim was no longer viable in a 

post-DeShaney universe.38 However, the court allowed Jena to proceed on her 
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equal protection claims against police, which are discussed in further detail later 

in this section.

 Similarly, Dudosh v. City of Allentown39 involved a substantive due 

process claim brought by the estate of a battered woman who had obtained an 

order of protection against her abusive boyfriend. The woman had repeatedly 

filed police reports – including one report shortly before her death – concerning 

her boyfriend’s continued threats and harassment in violation of the order. On 

the day she was murdered, police allowed the woman to accompany them to 

the apartment where her boyfriend was and to enter the residence first while 

the officers stood away from the entryway, at which point the woman was shot 

and killed by her boyfriend. The Pennsylvania district court initially held that 

the existence of the restraining order, in conjunction with the woman’s frequent 

contacts with the police, “placed an affirmative duty upon the police department 

to protect the deceased.”40 

Thereafter, the district court dismissed the substantive due process claim 

on the grounds that subsequent federal decisions clarified that the establishment 

of a “special relationship” required proof that the state affirmatively placed 

the injured party in a position of danger.41 The court noted that, although the 

evidence established that the officers knew about the danger faced by the 

woman, there was no evidence that the officers were responsible for placing 

the woman in harm’s way by requiring her to go to the apartment and enter 

the residence before them.42 Shortly after DeShaney was decided, the woman’s 

estate filed a motion for the court to reconsider the due process claim, citing 

DeShaney in favor of finding a special relationship between the woman and the 

state. The district court held that the Supreme Court’s reasoning in DeShaney 

supported their prior dismissal of her claim.43

 Finally, in Hynson v. City of Chester, Legal Department, police officers 

refused to arrest an abused woman’s boyfriend the day before he murdered her 

because her most recent restraining order had expired. The Pennsylvania district 
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court found that the woman’s restraining order and her “interaction with the 

individual officers” established the special relationship necessary to maintain a 

substantive due process claim.44 Two years later, however, the court dismissed 

the claim, noting that DeShaney constituted a significant development in the law 

since its initial ruling which, when applied to the facts of the case, precluded any 

recovery for a denial of process.45

  These decisions show the devastating impact that DeShaney had on the 

viability of substantive due process claims brought by battered women and their 

survivors against law enforcement agencies. Indeed, although DeShaney was 

decided after the Balistreri, Dudosh and Hynson cases, the opinion effectively 

nullified the federal court decisions in these cases supporting substantive due 

process claims in the domestic violence context.

 D e S h a n e y  v .  W i n n e b a g o  C o u n t y  D e p a r t m e n t  o f  S o c i a l   
 S e r v i c e s

The United States Supreme Court decided DeShaney in 1989 in order to 

redefine the state’s obligation to protect citizens from privately inflicted harm and 

resolve the “inconsistent approaches taken by the lower courts in determining 

when, if ever, the failure of a state or local governmental entity or its agents to 

provide an individual with adequate protective services constitutes a violation 

of the individual’s due process rights.”46 The result was a highly controversial 

decision that severely constrains the scope of the due process clause and 

precludes many domestic violence victims from bringing constitutional claims.

 The facts of DeShaney v. Winnebago County Department of Social 

Services are notoriously tragic. From the time he was two years old, Joshua 

DeShaney was brutally and repeatedly beaten by his father, who was awarded 

custody after divorcing Joshua’s mother. In January 1982, Randy DeShaney’s 

second wife reported the severe abuse to the Department of Social Services 
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(“DSS”). After a brief interview, in which Randy DeShaney denied any 

accusation of abuse, DSS declined to consider the matter further. One year 

later, when Joshua was admitted to the hospital for bruises and abrasions, an 

examining physician suspected child abuse and notified DSS again. Although 

DSS obtained a court order placing Joshua in the hospital’s temporary custody, 

Joshua was quickly returned to his father after Randy DeShaney agreed with 

DSS to abide by certain custodial conditions including counseling sessions. 

Over the next six months, a DSS caseworker visited the DeShaney home 

once a month, and reported that Randy DeShaney was not adhering to the 

agreement terms. On more than one visit, the social worker noted “suspicious 

injuries” on Joshua’s head. Despite the caseworker’s substantial record of 

abuse, DSS took no action. In March 1984, when Joshua was only four years 

old, he received a severe beating to the head that left him comatose and 

required emergency brain surgery. During the operation, the surgeon found 

evidence of prolonged traumatic injury. Joshua is now profoundly retarded and 

institutionalized.

 Joshua’s mother brought a Section 1983 claim against the Winnebago 

County DSS and several DSS employees who had received complaints about 

Joshua’s abuse. The suit alleged that DSS had violated Joshua’s right to due 

process by “failing to intervene to protect him against a risk of violence at his 

father’s hands of which they knew or should have known.”47 The district court 

issued a judgment in favor of DSS and the Seventh Circuit affirmed this decision.48  

The Supreme Court, in turn, affirmed the Seventh Circuit’s decision, holding that 

“a State’s failure to protect an individual against private violence simply does not 

constitute a violation of the Due Process Clause.”49 Despite DSS’ knowledge of 

the serious, imminent danger Joshua faced and its asserted intention to protect 

him, the Court rejected the argument that a special relationship existed. The 

Court pointed to the fact that Joshua’s abuse was “private violence” which “the 

State played no part in creating.” 
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S u b s t a n t i v e  D u e  P r o c e s s  C l a i m s  A f t e r  D e S h a n e y

Although not decided in the domestic violence context, DeShaney 

sounded the death knell for many substantive due process claims based on 

law enforcement’s failure to protect victims of domestic violence. As a result of 

DeShaney, law enforcement’s knowledge of an existing threat to a woman’s 

safety – even coupled with evidence that the state had offered her protection in 

the past from domestic violence (i.e., issued a restraining order, provided police 

protection, etc.)  – is no longer sufficient to create a special relationship between 

a domestic violence victim and the state. Law enforcement must have actively 

played a role in creating or increasing the danger for a victim in order to give 

rise to a constitutional duty to protect a victim of domestic violence.

Although DeShaney severely limited the state’s constitutional duty to 

protect citizens from criminal violence, the decision did not completely foreclose 

the possibility of succeeding on a substantive due process claim in the domestic 

violence context. Battered women and their survivors can establish law 

enforcement liability for substantive due process violations under limited “state 

custody” and “state-created danger” exceptions to DeShaney. Moreover, the 

United States Supreme Court has recognized that local agencies and officials 

may be liable for failing to adequately train law enforcement officers.

STATE CUSTODY EXCEPTION

In DeShaney, the Supreme Court adopted a narrow view of what it means 

for someone to be in “state custody” for purposes of establishing a “special 

relationship” between that person and the state. Where federal courts had 

previously found “state custody” to be established when a perpetrator was 

on probation or parole at the time of the crime, the Supreme Court held that 

“state custody” requires either the victim or the perpetrator to be actually in the 

state’s custody when the harm occurs, such as in a prison or mental institution.50  

For example, the Court suggested that an affirmative duty of protection may 
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have been established in DeShaney if Joshua was in foster care at the time he 

was abused.51 This narrow interpretation of “state custody” severely limits the 

type of case that may be brought under this exception in the domestic violence 

context. 

STATE-CREATED DANGER EXCEPTION

In DeShaney, the Court underscored the fact that DSS did not take any 

action that aggravated the danger that Joshua DeShaney faced at the hands 

of his father. The Court thereby implied that substantive due process claims are 

only viable where the state plays a role in either creating or increasing the level 

of harm to which a party is exposed. Accordingly, federal courts will sustain 

due process claims under the “state-created danger exception” where (1) a 

state actor’s conduct creates or enhances a party’s risk of danger and (2) the 

state actor was deliberately indifferent to the known or obvious danger to the 

party.52  

In the domestic violence context, courts are most likely to recognize the 

exception where police actively interfere with otherwise forthcoming assistance 

to the victim or ratify and/or encourage the batterer’s conduct, thereby 

increasing the risk of danger and injury to the victim. For example, in Freeman 

v. Ferguson,53 Geraldine Downen had obtained a restraining order against her 

estranged husband, Norman “Bud” Downen, Jr. The Eighth Circuit held that 

the police chief, a close friend of Bud, would be liable under the state-created 

danger theory if, as alleged in oral argument, he affirmatively told his officers 

not to take action against Bud, who then murdered Geraldine and her daughter, 

Valerie, while the restraining order was in effect. The court reasoned that an 

affirmative duty to protect could be inferred when police conduct interferes 

“with the protective services which would have otherwise been available in the 

community – with such interference increasing the vulnerability of decedents . . . 

and possibly ratifying or condoning such violent actions on [Bud’s] part.”54 
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 The state-created danger exception was also recognized in Smith v. City 

of Elyria,55 a case in which the police “resolved” a domestic violence situation 

by encouraging the batterer to return to the family home against the victim’s will. 

Karen Guerrant had permitted her ex-husband Alfred to move into the guest 

room of her house, but called the police when an argument ensued. The police 

refused to remove Alfred, explaining that “Karen could not ‘just put him out at 

her whim,’ because she had invited him.”  After the police advised Alfred to 

reenter the home, he stabbed Karen to death and stabbed and injured Karen’s 

sister and Karen’s 9-year-old daughter. The Northern District of Ohio held that 

the police department’s handling of the incident had increased the danger that 

Karen faced: “Here, Alfred used the apparent authority given to him by the 

police to remain in his ex-wife’s home against her will, and later killed her.”56

Courts have acknowledged that law enforcement may also empower the 

batterer and increase the threat of violence to a victim when they respond to a 

domestic violence call, knock on the door, and leave when there is no answer. 

In May v. Franklin County Board of Commissioners,57 for example, a police 

officer was dispatched to a woman’s home after receiving two 911 calls from 

her reporting that she was being assaulted by her ex-boyfriend. The officer 

knocked on the door, but no one answered. The officer then peered in the 

window but could not see or hear anything. After a failed attempt to call inside 

the apartment, the officer left and “cleared” the 911 calls. The woman was 

found beaten to death the next day. Ruling on the officer’s motion to dismiss, the 

Sixth Circuit held that the woman’s due process claim could succeed as long as 

it could be shown that the officer’s behavior – going to the door, knocking, and 

then leaving – emboldened her ex-boyfriend by diminishing his fear of arrest, 

thereby increasing the woman’s vulnerability to harm.58, 59

The state-created danger exception will only be applied, however, when 

the state’s affirmative acts create or enhance the danger faced by the victim. The 

fact that a state actor failed to protect party who was already in a dangerous 

position is insufficient to trigger the party’s substantive due process rights.60  
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In fact, courts have dismissed substantive due process claims even where law 

enforcement was present when a domestic violence victim was injured by her 

batterer and failed to do anything to protect the victim. 

In Losinski v. County of Trempealeau,61 for example, a police officer’s 

presence at the victim’s home emboldened the victim to have a private 

conversation in the bedroom with her abusive husband – a conversation that 

quickly turned violent and ultimately led to the victim’s death. In addition, the 

officer’s presence deterred the victim’s mother and brother-in-law, who were 

also present, from assisting when the violent nature of the conversation became 

clear. Nevertheless, the Seventh Circuit refused to find that the police officer’s 

presence and inaction increased the danger confronting the victim. While 

recognizing that, “[h]ad the deputy not accompanied [the victim], she may not 

have proceeded ‘into the lion’s den,’” the Seventh Circuit nevertheless concluded 

that “the state simply did not enhance the danger [the victim] faced.”62

Courts have also failed to uphold a substantive due process claim in the 

absence of affirmative danger-enhancing conduct by law enforcement even 

when officers explicitly assured the victim that she was safe from harm. For 

example, in Pinder v. Johnson,63 a police officer responded to a domestic 

violence call at Carol Pinder’s home, and found that Pinder’s former boyfriend, 

Don Pittman, had broken into the residence, assaulted her, and threatened to 

murder her and her three children. Pinder informed the officer that Pittman had 

recently been released from prison after being convicted of attempted arson 

of Pinder’s home approximately ten months earlier. As the officer took Pittman 

into custody, he assured Pinder that Pittman would not be released from jail that 

night, and Pinder returned to work based on the officer’s reassurances.64 Later 

that evening, the same officer brought Pittman before a county commissioner on 

misdemeanor charges. Pittman was released on his own recognizance, and the 

officer made no effort to warn Pinder of Pittman’s release. Pittman immediately 

returned to Pinder’s home and set it on fire, killing Pinder’s three children.65  
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The Fourth Circuit rejected Pinder’s arguments that the officer’s explicit 

assurance that Pittman would not be released that night created a “special 

relationship” between the police and Pinder, holding that under DeShaney, 

“promises do not create a special relationship.”66  While it was clear on the 

facts of the case that Pinder most likely would not have returned to work and left 

her children unprotected had the officer not persuaded her that Pittman would 

be held in custody overnight, the court refused to recognize that the officer had 

an affirmative duty to protect the plaintiff even to “an extent necessary to dispel 

the false sense of security that his actions created.”67 

Likewise, in Salas v. Carpenter,68 the Fifth Circuit rejected a substantive due 

process claim brought by a woman who had complained to the police and the 

district attorney that her estranged husband was harassing her and molesting 

her two daughters. In fear of harm, the woman sought refuge with a friend and 

did not go to work for an entire week. The woman was a clerk at the county 

courthouse. A judge at the court advised her that she should return to work. On 

the very day that she returned to work on the advice of the judge, she was taken 

hostage and killed by her former husband. The Fifth Circuit refused to apply the 

state-created danger exception despite the fact that the woman in all likelihood 

would not have been killed in the absence of the state’s recommendation to 

return to work. Pinder and Salas signal that a battered woman’s detrimental 

reliance on the state’s assurances will not usually provide a basis for a due 

process claim.69 

DELIBERATE INDIFFERENCE TO A NEED FOR OFFICER TRAINING  

One additional theory of liability may have survived DeShaney’s blow to 

substantive due process claims brought by victims of domestic violence. In City of 

Canton v. Harris,70 a case decided in the same term as DeShaney, the Supreme 

Court held that local government agencies and supervisory officials may be 

liable under Section 1983 for failing to adequately train its police officers.
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 In this case, a woman who had been arrested by police collapsed and 

became incoherent while in police custody. Officers asked the woman if she 

needed medical attention, but she was too incoherent to respond. The officers 

left the woman on the floor and never summoned medical assistance for her. 

The woman was later released from custody, at which time her family took her 

to a nearby hospital where she was treated for several emotional ailments. 

Plaintiffs in that case claimed that the city was constitutionally liable for failing 

to adequately train its police officers to recognize when detainees required 

medical assistance. 

In an opinion issued a week after DeShaney, the Supreme Court held that 

the city could be liable for failing to adequately train its employees if “the failure 

to train amounts to deliberate indifference to the rights of persons with whom 

the police come into contact.”71 The Court noted that local government entities 

and agencies are subject to Section 1983 liability if a municipal policy directly 

caused the violation of a person’s constitutional rights.72 Accordingly, the Court 

concluded that, for purposes of Section 1983 liability, “deliberate indifference” 

may be established if specific duties assigned to officers made it obvious to local 

officials that failing to provide these officers with a certain level of training would 

result in the violation of constitutional rights.73 

The “deliberate indifference” exception was also applied by the Third 

Circuit in Stoneking v. Bradford Area School District.74 In this case, a high 

school band director sexually harassed and victimized the plaintiff over a 

period of several years, despite repeated complaints to high school officials.75  

Considering the case prior to DeShaney, the Third Circuit initially held that 

a “special relationship” triggered school officials’ affirmative duty to protect 

the plaintiff.76 When the Supreme Court remanded the case back to the Third 

Circuit for consideration of Stoneking’s due process claim in light of DeShaney, 

the appellate court concluded that the due process claim remained viable 

because Stoneking had alleged a theory of liability independent of the “special 

relationship” doctrine.77  

A party may succeed on 

a substantive due process 
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Specifically, Stoneking alleged that the school district and its supervisory 

officials had a policy of acting with deliberately indifference toward “known or 

suspected sexual abuse of students by teachers,” including discouraging and 

concealing students’ complaints about such abuse.78 The Third Circuit determined 

that evidence of “deliberate indifference” on the part of local government 

agencies and officials supports an independent basis for liability under Section 

1983 that is unrelated to the issues decided in DeShaney.79 

While the “deliberate indifference” standard sets a high bar for plaintiffs, 

Stoneking and Canton create an opportunity for domestic violence victims to 

bring due process claims against local police without running into DeShaney. A 

party could allege that a city’s failure to provide specialized training to officers 

who regularly respond to domestic violence constitutes deliberate indifference 

to victims’ needs. Alternatively, a party could allege that a city maintains a 

policy of providing inadequate police protection for domestic violence victims, 

with deliberate indifference to the impact of that policy on women.80 

PROCEDURAL DUE PROCESS CLAIMS  

In order to establish a procedural due process claim, a party would have 

to show that (1) the party has a “legitimate claim of entitlement” (i.e., property 

interest) in a certain government benefit under state law and (2) the state deprived 

the party of that benefit without meeting certain due process requirements.81 In 

order to confer an actual property entitlement on an individual, the state law must 

be truly mandatory in nature in that government employees are strictly required 

to comply with the law and cannot exercise their discretion otherwise.82 

Although DeShaney did not foreclose the possibility of bringing a procedural 

due process claim based on a battered woman’s property entitlement to police 

protection from abuse,83 the United States Supreme Court recently issued another 
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disheartening decision rejecting such a claim involving law enforcement’s failure 

to enforce a domestic violence restraining order. 

In Town of Castle Rock v. Gonzales, Jessica Gonzales obtained a 

restraining order against her estranged husband, Simon Gonzales, in Colorado. 

Colorado law mandated that police “shall” use every reasonable means to 

enforce restraining orders and “shall” arrest restrained persons in violation of 

an order.84 Simon took their three children while they were playing outside the 

family home in violation of the restraining order. Jessica called the police and 

asked them to enforce the restraining order, but the police refused to do so. 

Jessica called the police later that day to inform them that Simon was at a local 

amusement park with the children and asked that they put out an “all points 

bulletin” for him and send an officer to the amusement park. Once again, the 

police refused to do anything. Jessica called the police two more times that same 

night, but the police still would not assist her or take a report. Finally, she went 

down to the police station and submitted an incident report, but the officer went 

to dinner instead of trying to locate Simon and the children. A few hours later, 

Simon arrived at the police station and opened fire, at which point he was shot 

and killed by police. Police found the dead bodies of Jessica’s three children in 

Simon’s car, all of who had been murdered by Simon earlier that evening. 

The Tenth Circuit held that the Colorado statute requiring police to enforce 

restraining orders created an entitlement to receive protective services in 

accordance with the terms of the statute – an entitlement that carries due process 

protection against state deprivation.85 However, the Supreme Court reversed the 

Tenth Circuit decision, holding that state law did not create a legitimate claim of 

entitlement to police enforcement of a restraining order. The Court found that, 

although the Colorado statute was mandatory in nature, its mandate was not 

absolute as police still maintained some level of discretion in deciding whether, 

and what steps to take, to enforce a restraining order given the particular 

circumstances of each case (e.g., whether the perpetrator is present at the scene 

of the incident) and the other obligations that the police have at that moment.86  
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Moreover, the Court noted that, even if police enforcement of restraining 

orders was truly “mandatory” under state law, it did not necessarily follow that 

this mandate conferred an entitlement on Jessica Gonzales, personally.87 The 

Court explained that legislative mandates concerning criminal justice agencies 

and officers are typically intended to benefit the general public, as opposed 

to private interests, and nothing in the Colorado statute indicated an intention 

to create a personal entitlement for people protected by a restraining order.88  

Finally, the Court found that, because the right to police enforcement of a 

restraining order did not resemble “property” in the traditional sense in that it did 

not “have some ascertainable monetary value,” such a right did not constitute a 

“property” interest for purposes of the Due Process Clause.89 

The Supreme Court declared that its Castle Rock and DeShaney decisions, 

taken together, stand for the general proposition that neither procedural nor 

substantive due process is triggered by the fact that a party was injured as a result 

of a crime that may have been prevented by an arrest.90 Instead, the Supreme 

Court left it to individual states to provide tort remedies for persons injured 

as a result of inadequate law enforcement responses to crime.91 Accordingly, 

the DeShaney and Castle Rock decisions send a clear message that battered 

women and their advocates should not look to the federal courts for relief unless 

their case falls into one of the exceptions to DeShaney described above. 

E Q U A L  P R O T E C T I O N  C L A I M S

 Equal protection claims remain a viable remedy for victims of domestic 

violence who have been injured as a result of discriminatory policies or resource 

allocations by law enforcement. While DeShaney and Castle Rock pose serious 

obstacles for bringing due process claims, they did not foreclose the use of 

an equal protection claim to hold unresponsive police departments liable for 

failing to protect someone from private violence. In fact, the DeShaney Court 

explicitly stated that equal protection challenges to state inaction would survive 
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the Court’s decision, observing that “[t]he state may not, of course, selectively 

deny its protective services to certain disfavored minorities without violating the 

Equal Protection Clause. . . . But no such argument has been made here.”92

  

 There are generally two different types of equal protection claims that 

may be asserted by parties who have been injured when law enforcement 

responds to domestic violence in a discriminatory manner: gender discrimination 

or “crime-type” discrimination.93 

 

Proving Gender Discrimination by Law Enforcement 

When a law enforcement policy or practice explicitly discriminates against 

women on its face, heightened or “intermediate” scrutiny is automatically 

applied by federal courts, and the policy or custom will only survive an equal 

protection challenge if it is substantially related to an important government 

interest. However, where the policy or practice at issue is facially gender-neutral 

– which is the case with most equal protection claims – plaintiffs must prove that 

the police department acted with discriminatory intent or purpose in order to 

invoke heightened “intermediate” scrutiny. 

Specifically, plaintiffs can prevail on a gender discrimination claim 

involving seemingly “gender-neutral” policies and practices if they show that: 

(1) defendants had a policy or custom of providing less protection to victims of 

domestic violence than victims of other violent crimes; (2) discrimination against 

women was the motivating factor for the defendants’ policy or custom; and (3) 

plaintiffs were injured as a result of the operation of this policy or custom.94 

With regard to the first element, the policy challenged by plaintiffs does 

not have to be a formal written policy in order to be actionable. Rather, a 

widespread discriminatory practice or well-settled discriminatory custom is 

sufficient to trigger an equal protection claim.95 With regard to the second 
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element, plaintiffs must show that the policy at issue has a disproportionate 

impact on women and that this disproportionate impact can be traced to a 

discriminatory purpose.96 The United States Supreme Court has explained that 

“discriminatory purpose” involves situations where a policy maker or decision 

maker “selected or reaffirmed a particular course of action at least in part 

because of, not merely in spite of, its adverse effects upon an identifiable 

group.”97 The following discussion details some of the ways in which successful 

equal protection claimants have demonstrated that police acted with the requisite 

discriminatory purpose. 

C h r o n i c  F a i l u r e  t o  R e s p o n d  t o  D o m e s t i c  V i o l e n c e   
C o m p l a i n t s   

In one of the most well-known domestic violence equal protection cases, 

Thurman v. City of Torrington,98 months of apathetic police response to a victim’s 

repeated complaints of domestic violence constituted evidence of gender 

discrimination. Over a period of eight months, Tracey Thurman made numerous 

reports to the Torrington Police Department that her estranged husband was 

beating her, stalking her, and threatening to kill her. The Department continuously 

ignored Tracy’s complaints and refused to arrest her batterer. One night she 

called for help, but the officer on call was slow to respond to the complaint, 

arriving after her husband had stabbed her more than 12 times. Once present, 

the officer passively watched as Tracy’s husband jumped on her and broke her 

neck. Tracy survived the attack and filed an equal protection action against the 

city and its officers.99

A Connecticut district court denied the Department’s motion to dismiss, 

finding that its dismissive treatment of Tracy’s longstanding complaints illustrated 

that Torrington police had a “pattern or practice of affording inadequate 

protection, or no protection at all, to women who complain of having been 

abused by their husbands or others with whom they have had close relations . 

. . .”100 Applying intermediate scrutiny, the court held that, in order to justify this 
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discriminatory policy, the Department must “articulate an important government 

interest . . . to discriminate against women who are victims of domestic 

violence.”101 The court continued, “[a]ny notion that defendants’ practice can 

be justified as a means of promoting domestic harmony by refraining from 

interference in marital disputes, has no place in the case at hand.”102 Since the 

police could not produce any legitimate justification for their disparate treatment 

of battered women, Tracy Thurman won the case.103

In Macias v. Ihde,104 the Ninth Circuit sustained a gender discrimination 

claim alleging that the county and sheriff’s department deprived a domestic 

violence victim of equal protection by failing to arrest the victim’s husband and 

murderer despite numerous complaints to the police. For over one year, the 

police had been unresponsive to the victim’s reports of domestic violence by 

her husband, had omitted key pieces of information from their reports which 

could have resulted in stricter criminal actions taken against him, and had not 

abided by the procedures mandated by state law and departmental policies 

for dealing with domestic violence-related calls for assistance and enforcing 

domestic violence restraining orders. 

In sustaining the claim, the Ninth Circuit noted that the constitutional 

“deprivation” suffered by the victim was not the deprivation of her life as a result 

of being murdered by her abuser, but the deprivation of her right to “have police 

services administered in a nondiscriminatory manner – a right that is violated 

when a state actor denies such protection to disfavored persons.”105 Following 

the Ninth Circuit’s decision allowing plaintiffs to go forward with their equal 

protection claim, defendants agreed to settle the case for $1 million.106, 107

D e l a y e d  R e s p o n s e  t o  9 1 1  C a l l s  f r o m  D o m e s t i c  
V i o l e n c e  

V i c t i m s   

Plaintiffs can also establish gender discrimination based on police officers’ 
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delayed response to domestic violence victims’ 911 calls. For example, in 

Didzerekis v. Stewart,108 police received an emergency call from a woman who 

frantically telephoned 911 to report that she was being attacked by her husband. 

The police were aware that the husband had been abusive toward his wife in 

the past and had a history of mental illness. Moreover, the husband was recently 

released on bond after having tried to kill the woman on a prior occasion. 

Nevertheless, when the officers arrived at the scene, they waited 40 minutes 

outside of the home before trying to make a forced entry into the residence.109 

Upon entering the woman’s home, police found that she had already been 

stabbed to death. 

The woman’s estate filed a Section 1983 action alleging, in part, that 

the officers’ conduct was governed by city policy. Although the estate did not 

specifically allege an equal protection claim, the Illinois district court denied 

the city’s motion to dismiss the action, finding that the alleged facts of the case, 

combined with the allegation that the officers’ conduct was based on city policy, 

were sufficient to state an equal protection claim against the city and its police 

officers. The court noted that the estate should have an opportunity to conduct 

discovery to prove that the city actually maintained a policy and practice of 

providing less protection to domestic violence victims than other victims of 

violence and that discrimination against women was a motivating factor in this 

discrimination.110

F a i l u r e  t o  E n f o r c e  S t a t e  S t a t u t e s  D e s i g n e d  t o  P r o t e c t  

V i c t i m s  o f  D o m e s t i c  V i o l e n c e   

Gender discrimination can also be inferred where police fail to enforce 

specific statutory provisions governing police responses to domestic violence due 

to an overall discriminatory proclivity among police to provide less protection to 

female victims of domestic violence than other victims of violent crime. 
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For example, in McDonald v. City of Chicago,111 six battered women filed 

a class action alleging that the Chicago police had engaged in a pattern and 

practice of not enforcing the Illinois Domestic Violence Act by routinely failing 

to record victims’ statements of assault accurately, ignoring previous assaults by 

repeat abusers, refusing to arrest offenders, ignoring requests for transportation 

to shelters, and neglecting to advise victims about the preservation of evidence. 

Plaintiffs further alleged that the failure to enforce these provisions stemmed from 

a general custom and practice among police to “treat domestic violence abuse 

reports from women with less priority than other crimes not involving women 

reporting domestic violence abuse.” The Illinois district court held that these 

allegations were sufficient to assert an equal protection claim based on gender 

discrimination.112

P o l i c e  A n i m u s  To w a r d  D o m e s t i c  V i o l e n c e  V i c t i m s   

While it is difficult to provide direct evidence of gender discrimination by 

law enforcement, discriminatory intent may be inferred when officers engage 

in overtly rude and insensitive conduct toward victims of domestic violence. For 

example, federal courts have found evidence of gender-based animus where 

police indicate support for the aggressive spouse, pressure the victim either not 

to press criminal charges or to drop pending charges, or protect an abusive 

partner from mandated legal action.113

For example, in Balistreri v. Pacifica Police Department,114 officers refused 

to make an arrest and provide medical assistance to Jena Balistreri after she 

had been seriously assaulted by her husband. The Ninth Circuit concluded 

from the evidence that the police were “rude, insulting, and unsympathetic” to 

Jena.115  One officer said that “he did not blame [Jena’s] husband for hitting her 

because of the way she was carrying on,” and another “pressured” Jena not to 
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press charges.116 Moreover, months later, after Jena’s then ex-husband violated 

a restraining order that she obtained against him, police ridiculed and ignored 

Jena’s cries for help and denied knowledge of her restraining order. Although 

a California district court granted the police department’s motion to dismiss the 

equal protection claim, the Ninth Circuit reversed this decision and allowed 

Jena to proceed on her claim. In so holding, the court noted that the allegations 

of police animus toward Jena, “strongly suggest an intention to treat domestic 

abuse cases less seriously than other assaults, as well as an animus against 

abused women.”117  

Proving “Crime Type” Discrimination by Law Enforcement

Where plaintiffs cannot establish that law enforcement’s failure to respond 

adequately to domestic violence constitutes intentional gender discrimination, 

they still may be able to prove that a departmental policy or custom discriminates 

against domestic violence victims as a class. 

 Because “domestic violence victims” are not a class of people who 

are explicitly afforded constitutional protection from discrimination under the 

Federal Constitution, a more relaxed standard of review applies to “crime type” 

discrimination claims. In order to prevail, plaintiffs must show that law enforcement 

officials treat domestic violence cases less seriously than other violent assaults, 

and there is no rational relationship between the differential treatment and a 

legitimate government interest. Plaintiffs do not need to demonstrate an intent to 

discriminate against women, but rather, that law enforcement generally provides 

inferior police protection to victims of domestic abuse, or treats perpetrators of 

domestic violence less harshly than perpetrators of non-domestic assault. 

Since there is a lower standard for plaintiffs to meet in “crime type” 

discrimination cases, law enforcement is given more leeway in justifying 

their discriminatory practices. Whereas in gender discrimination cases law 
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enforcement must show that an “important governmental interest” supports 

disparate treatment, in “crime type” discrimination cases police need only 

articulate a “legitimate reason” for policies or practices that differentiate 

between domestic violence and other crimes. 

Notwithstanding the application of minimal scrutiny, some courts have 

ruled in plaintiffs’ favor because police were unable to justify their discriminatory 

conduct even under the lowest standard of scrutiny.118 For example, in Fajardo v. 

County of Los Angeles,119 the Ninth Circuit sustained plaintiff’s equal protection 

claim because the sheriff department’s justification for distinguishing between 

domestic violence calls and non-domestic violence calls – namely, that domestic 

violence “rarely” results in death or severe injury120 – would not be deemed to 

be “legitimate” if plaintiffs could prove that law enforcement dispatches officers 

to prevent crimes that pose an equal or lesser risk of death or severe injury than 

domestic violence.121

Proving “crime type” discrimination can be challenging because parties 

may not only have to show how law enforcement generally responds to domestic 

violence crimes, they may have to demonstrate how law enforcement responds 

to other similar types of crimes as well. The following types of cases have been 

successful in substantiating claims of “crime type” discrimination. 

S t a t i s t i c a l  E v i d e n c e  o f  D i s c r i m i n a t i o n  

Statistical evidence of law enforcement’s disparate treatment of domestic 

violence complaints, when presented in conjunction with other evidence of 

“crime type” discrimination, may be sufficient to establish police liability.122  In 

Watson v. City of Kansas City, the Tenth Circuit held that statistical evidence 

that the Kansas City Police Department arrested known domestic violence 

offenders at a rate of nearly half that of non-domestic assault offenders (16 

percent and 31 percent, respectively), combined with evidence that Department 
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training programs encouraged officers to “use arrest as a last resort” in domestic 

violence cases, was sufficient to demonstrate that the Department had a policy 

or custom of affording victims of domestic violence less protection than other 

assault victims.123 

F a i l u r e  t o  A r r e s t  W h e n  A b u s e  O c c u r s  O u t s i d e  a n    
 O f f i c e r ’ s  P r e s e n c e   

Equal protection claims have also been established where it is shown that 

police have a policy of not arresting perpetrators of domestic assaults unless 

the assault was committed in an officer’s presence. For example, in Cellini v. 

City of Sterling Heights,124 a federal court in Michigan found that police had 

a policy of never making an arrest for a domestic violence assault unless an 

officer actually witnessed the assault.125 Applying minimal scrutiny (i.e., was 

the policy was rationally related to a legitimate government interest), the court 

found that because the police could not identify any state interest served by their 

discriminatory policy, an equal protection violation had been established. The 

court noted that “[s]uch an unexplained discrepancy in the treatment of victims 

of domestic assault could legitimately give rise to an inference that the police 

department acted with discriminatory motive in employing its domestic assault 

policy.”126

F a i l u r e  t o  D i s p a t c h  P o l i c e  O f f i c e r s  t o  E m e r g e n c y  

D o m e s t i c  V i o l e n c e  C a l l s  f o r  A s s i s t a n c e   

“Crime type” discrimination may also be shown if police customarily 

dispatch officers to 911 crime-in-progress calls not related to domestic violence, 

but do not dispatch officers to in-progress domestic violence 911 calls. For 

example, in Navarro v. Block,127 plaintiffs alleged that the Sheriff’s Department 

had a policy of not treating domestic violence 911 calls as “emergency” calls. 

Although the Ninth Circuit found that the evidence was not sufficient to establish 
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an equal protection claim based on gender discrimination, the evidence did 

support a claim of crime-type discrimination, and plaintiffs could prove that 

the Department’s policy was not rationally related to a legitimate government 

interest.128 

Likewise, in Stevens v. Trumbull County Sheriff’s Department,129 a police 

supervisor ignored the 911 call of a woman who reported that her former 

boyfriend was stalking and harassing her. When the officer finally made it to 

the scene – after repeated pleading and much delay – the woman had already 

been shot three times by her ex-boyfriend. An Ohio district court sustained the 

victim’s equal protection claim, allowing her to conduct further discovery on 

whether the Department had a policy of treating domestic violence crimes less 

seriously than other violent crimes.130

F a i l u r e  t o  R e m o v e  D o m e s t i c  A b u s e r s  f r o m  V i c t i m s ’    
 H o m e s   

Finally, police will be liable for violating the Equal Protection Clause if they 

expose a domestic violence victim to further violence by failing to remove the 

abuser from the victim’s home where there is probable cause to do so. In Smith 

v. City of Elyria,131 the police refused to remove Karen Guerrant’s ex-husband 

from her home, telling Karen that the dispute was “a civil matter, not a police 

matter.”132 The police were called a second time the same night by Karen’s nine-

year-old daughter, who told the dispatcher that “my daddy’s beating up my 

mom.”  The dispatcher informed Karen’s sister, who took the phone, that “this 

is a civil matter,” since Karen had initially let her ex-husband into the house.133 

When police finally responded to a third 911 call – seventeen minutes after 

the call was placed – Karen had been killed and her daughter’s ear had been 

partially severed. 

An Ohio district court sustained plaintiffs’ claim that police treated 
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domestic violence differently than non-domestic disputes based on evidence 

that “a stranger would have been removed” under similar circumstances, and 

that the police policy manual directed officers to “avoid, if possible, resorting to 

arrest as the solution to a family dispute.”134

Proving Gender Discrimination Under the California Constitution 

The California Constitution also provides a significant, but often overlooked, 

remedy for discriminatory law enforcement responses to domestic violence. The 

Equal Protection Clause of the California Constitution135 is applied in the same 

manner as the federal Equal Protection Clause, with one important exception 

– the state constitution provides greater protection than the federal constitution 

for equal protection claims involving gender discrimination.136 The California 

Supreme Court has held that discrimination based on gender violates the equal 

protection clause of the California Constitution and triggers the highest level 

of scrutiny.137 Indeed, in order to survive a valid state equal protection claim, 

a state actor must prove that the challenged gender distinction is “necessary” 

to achieve a “compelling” state interest.138 State and local agencies, therefore, 

would have a harder time justifying policies and practices that discriminate 

against domestic violence victims on the basis of their gender. 

Despite the potential advantage of bringing a state equal protection claim, 

such claims have not been widely asserted in the domestic violence context, 

and there are currently no state appellate or supreme court decisions that 

specifically address law enforcement’s liability under the California Constitution’s 

equal protection clause for gender discrimination against victims of domestic 

violence.

The California Constitution 

provides a significant, but 

often overlooked, remedy 
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forcement responses to do-

mestic violence.
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S T A T E  T O R T  R E M E D I E S

 

Domestic violence victims and their representatives can attempt to remedy 

problems of inadequate police protection by bringing tort lawsuits in state 

court. In fact, the United States Supreme Court recognized in DeShaney that, 

although a state actor’s conduct does not rise to the level of establishing a 

Section 1983 claim, such conduct may nevertheless give rise to liability under 

state tort law.139  

 California tort law shares many of the same principles as federal 

constitutional law when it comes to determining law enforcement liability 

for failing to properly respond to domestic violence incidents. For example, 

California courts will only impose liability if a “special relationship” existed 

between law enforcement and a domestic violence victim that gave rise to an 

affirmative duty to protect the victim from harm. As with federal precedent, state 

court decisions have required that law enforcement’s conduct actually make a 

victim more vulnerable to the injury she ultimately suffered in order to establish a 

“special relationship.” Moreover, state law has various immunity provisions that 

insulate government actors, such as law enforcement, from liability for certain 

civil damages claims.

 However, there are some very important distinctions between state tort 

law and federal constitutional law that may make state tort remedies a more 

viable option for battered women and their representatives. First, unlike federal 

constitutional claims, negligent acts and omissions are sufficient to constitute a 

breach of an affirmative duty of protection by law enforcement under state tort 

law. Second, parties can bring claims against law enforcement agencies and 

officers for specific types of negligence. For example, a law enforcement agency 

may be liable for negligently hiring or negligently supervising derelict officers. 

Law enforcement officers may be liable under the doctrine of “negligence per 

se” when they fail to discharge a mandatory duty under state law. Finally, 

Law enforcement conduct 
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although state law grants broad immunity to law enforcement from tort liability, 

it creates limited exceptions to this immunity that may be asserted to expose law 

enforcement to liability in the domestic violence context. 

General Negligence of Law Enforcement Agencies and   

Officers

Under California law, law enforcement generally cannot be held civilly 

liable for failing to protect individuals from crimes or violence committed by 

others.140 In fact, the California Supreme Court has held that law enforcement 

officers, like ordinary citizens, do not have a legal duty to protect, or come to 

the aid of, another person, even if that person is in grave danger.141 As long as 

the officer was not personally responsible for creating the dangerous situation, 

the officer’s status as a law enforcement officer does not confer any greater duty 

than the average citizen to take action to help someone in distress. 

However, the California Supreme Court has recognized that, under 

certain circumstances, a “special relationship” may be created between law 

enforcement and an individual that gives rise to an affirmative duty on the part of 

law enforcement to protect that person from harm.142 This “special relationship” 

is created when law enforcement voluntarily takes affirmative action to protect 

a particular individual, causing that person to rely on a false sense of security 

created by the officer’s conduct that they would receive a certain level of police 

protection.143 Once this type “special relationship” exists, the officer has a duty 

to exercise due care toward that person. The officer is in breach of that duty 

if he/she negligently provides, or fails to provide, protection to that person, 

causing them to be placed in danger or to suffer an increased risk of harm.144 

 California courts have never found a “special relationship” to exist 

between a domestic violence victim and law enforcement, resulting in an 

affirmative duty to provide police protection from domestic violence. In one 
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of the first lawsuits brought against a police department for failing to protect a 

battered woman, Hartzler v. City of San Jose, the California Court of Appeal 

refused to find that the police had a “special relationship” with Ruth Bunnell 

despite the fact that she had called the San Jose Police Department at least 

20 times over a two-year period to report violent assaults committed against 

her and her two daughters by her estranged husband, Mack Bunnell.145 On 

September 4, 1972, Ruth called the police for the final time, begging for help. 

She informed them that Mack had just warned her over the phone that he was 

on his way to her house to kill her. Instead of taking immediate action, officers 

told Ruth to call back if and when Mack arrived. Forty-five minutes later, when 

the police arrived at Ruth’s house in response to a neighbor’s call, Mack had 

already stabbed Ruth to death. 

A state trial court dismissed a wrongful death action brought by the 

administrator of Ruth’s estate against the City of San Jose. The California Court 

of Appeal affirmed the trial court’s dismissal of the action, reasoning that, absent 

evidence that the police actually induced Ruth to rely on an express or implied 

promise by them to provide her with police protection, no “special relationship” 

existed between Ruth and the department that would give rise to an affirmative 

duty of protection.146

 In keeping with the Hartzler decision, in Benavidez v. San Jose Police 

Department, the California Court of Appeal again refused to recognize the 

existence of a “special relationship” between law enforcement and a domestic 

violence victim who repeatedly sought the assistance of police concerning 

violence and threats by her abusive ex-boyfriend. In August 1993, Adela 

Benavidez contacted the San Jose Police Department after her live-in boyfriend, 

Richard Cortez, had beaten her. A few months later, in December 1993, there 

was another incident in which Richard beat Adela, threw her down some stairs 

and took her car. Although Adela did not call the police after this incident, 

she had her son call 911 the next morning when Richard returned to the home 

and attacked her again. Two officers responded to the 911 call. Upon arriving 
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at the scene, one of the officers told Adela, “’Don’t worry, we’re here!’” After 

obtaining a description of Richard, both officers left the scene, with one officer 

traveling to Richard’s mother’s house to look for him. Before the officers left, 

Adela asked them what she should do if Richard returned, and they told her to 

call 911.

Richard returned to the home within minutes after the officers left the scene 

and Adela called 911. While she was on the phone with the 911 operator, 

Richard broke a window and tried to enter the home. Adela ran to the window 

to try to stop Richard from coming in. Richard reached in, grabbed her, pulled 

a shard of glass from the broken window, and stabbed Adela in the head and 

neck. Officers arrived the scene and were able to subdue Richard and take him 

into custody. 

The state trial court dismissed Adela’s claims that the police department 

had been negligent in failing to protect her and her son from the attack. The 

California Court of Appeal affirmed the trial court’s decision, holding that there 

was insufficient evidence that the officers’ conduct increased or changed Adela’s 

risk of harm, creating a “special relationship” between Adela and the officers. 

Similarly, in Zelig v. County of Los Angeles,147 the California Supreme Court 

found no evidence that law enforcement officers or court security personnel did 

anything to create peril or increase the risk of danger for a woman who was 

shot to death in the county courthouse by her ex-husband. On the day of the 

murder, Eileen Zelig and her husband, Harry Zelig, were at the courthouse to 

attend a family court hearing relating to spousal and child support issues. On 

at least three occasions prior to the murder, Eileen had informed the bailiff of 

the family court that she believed Harry would try to attack her or kill her at 

the courthouse. She also provided the bailiff and the family court judge with 

letters and phone messages evidencing Harry’s threats on her life. Moreover, 

Harry was subject to a restraining order obtained by Eileen prohibiting him from 

owning or possessing any firearms. Other than searching Harry for weapons 
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on at least one occasion, no action was taken by court personnel to protect 

Eileen. 

The California Supreme Court affirmed the trial court and appellate court 

decisions dismissing claims brought by Eileen’s children against the County for 

the negligence of its employees.148 The Court reasoned that the bailiff’s attempts 

to provide protection to Eileen on at least one occasion (i.e., searching Harry 

for weapons) did not give rise to a continuing “special relationship” with Eileen 

and, absent evidence that officers voluntarily assumed a duty to protect her on 

the day she was murdered, and then failed to do so, the county was not liable 

for her children’s negligence claims. 

Negligent Hiring, Retention and Supervision

 

A party may bring a state tort lawsuit against a public entity employer or 

public supervisory employee based on their negligent hiring, retention and/or 

supervision of a public employee who has tortiously injured another.149 Since 

these claims attribute negligent conduct to public agencies and employees, 

a party would still have to demonstrate that a “special relationship” existed 

between the public employer/supervisory employee and the injured person that 

gave rise to an affirmative duty to protect that person from harm.150 If this duty 

can be established, the public employer/supervisory employee is in breach 

of the duty if they knew or should have known that the employee posed a 

foreseeable risk of harm to the injured party, but failed to take measures (i.e., 

refusing to hire, investigate, discipline or discharge) to protect the party against 

the harm.151 

These negligence theories may be used to hold law enforcement 

accountable for failing to take adequate measures to protect a domestic 

violence victim in cases where the victim’s abuser is a law enforcement officer. 

In Mendoza v. City of Los Angeles,152 for example, although the California Court 
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of Appeal did not hold the city liable for negligent hiring and supervision when 

a city police officer murdered his girlfriend, the court indicated that there may 

be situations in which it would be proper to impose such liability against a city 

or law enforcement agency. 

In Mendoza, an off-duty officer, Edward Mendoza, shot and killed his 

fiancé, Clementina Maglinti, during an argument over the fact that Edward 

had returned home late and drunk. Edward shot Clementina with a gun that 

he personally owned and had purchased when he was a cadet in the police 

academy. Although Edward had no prior history of violence toward Clementina, 

he had a long history of alcohol abuse. In fact, when Edward applied for 

employment with the city’s police department, his psychological evaluation 

indicated a potential alcohol problem. Clementina’s children brought a wrongful 

death suit against the city alleging that it was negligent in hiring and supervising 

Edward. 

In rejecting the wrongful death claim, the Court of Appeal distinguished 

the case from other cases in which state courts have imposed liability against 

a police department for an officer’s violence toward members of the general 

public.153 The court noted that, in these cases, the officer was required to carry 

his service revolver at all times and the officer’s service revolver was the weapon 

used to inflict the violence.154 In particular, the court cited a case decided under 

New York state law in which an off-duty officer shot his wife and then killed 

himself with his service revolver which he was required to carry at all times.155  

The officer had also displayed past signs of mental and emotional problems 

during his employment.156  

The Court of Appeal noted that, unlike the above cases, Edward was not 

required to be armed at all times and did not use his service revolver to kill 

Clementina. The court found that, when combined with the fact that Edward was 

off-duty and outside of his department’s jurisdiction when the murder occurred, 

there was an insufficient connection between Edward’s crime and his employment 
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as a police officer.157 Moreover, the court found that the city’s conduct did not 

cause Clementina’s death.158 The court reasoned that, although Edward exhibited 

signs of alcohol abuse, these signs were insufficient to demonstrate that the 

city should have foreseen that Edward would shoot his girlfriend in a drunken 

rage, particularly in light of his otherwise unblemished record. The court further 

reasoned that neither refusing to hire Edward nor properly supervising him in 

his official duties would have prevented him from accessing the murder weapon 

and killing Clementina. 

While the court in Mendoza at least recognized the potential for liability, 

there are presently no California appellate or supreme court cases that hold a 

city or law enforcement agency directly liable for injuries to, or the death of, 

a domestic violence victim resulting from the negligent hiring, supervision or 

retention of an officer who was the perpetrator of domestic violence. Based on 

the court’s reasoning in Mendoza, however, it seems that liability for negligent 

hiring, retention and/or supervision is likely to be imposed in cases involving 

the following facts: the officer-perpetrator was required to be armed at all times; 

the officer used a service weapon and/or specialized training to injure or kill 

his intimate partner; the officer displayed signs of emotional problems or violent 

conduct either prior to, or at the time of, hire or during employment; the officer 

was on duty or in uniform at the time he committed the crime, or had abused, 

harassed and/or stalked the victim in the past while on duty or in uniform; and 

the officer’s supervisors or co-workers engaged in intentional and/or negligent 

conduct that increased the victim’s risk of danger.

Violation of Mandatory Duty Under State Law

Public entities and pubic employees may be liable for “negligence per se” 

for injuries resulting from their failure to discharge a duty that is mandated by 

state law.159 In order to establish liability, a party must show that (1) a legislative 

enactment160 imposes a mandatory, as opposed to discretionary, duty on 
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the public entity/public employee, (2) the enactment was intended to protect 

against the type of injury suffered by the party, and (3) the public entity/public 

employee’s breach of their mandatory duty was the proximate cause161 of the 

injury suffered by the party.162 If these three elements can be established, the 

public entity/public employee can still avoid liability by demonstrating that they 

exercised reasonable diligence in discharging their mandatory duty.163

It is extremely difficult to establish a claim of “negligence per se” against 

a law enforcement agency or officer. First, it may be difficult to prove that a law 

enforcement agency and/or officer had a mandatory duty to take a particular 

course of action in response to criminal activity. While state law grants law 

enforcement specific powers to prevent and address crime, an officer’s decision 

about when and how to exercise these powers is largely discretionary, and there 

are very few laws that actually require officers to take specific actions to address 

a situation. Second, even if you can establish a mandatory duty, state law grants 

broad immunity to law enforcement for claims involving a failure to provide 

police protection, enforce laws, or make arrests.164 Accordingly, state courts 

have not held law enforcement liable for negligence per se in most cases.165

 

In Alejo v. City of Alhambra,166 however, the California Court of Appeal 

held that a claim for negligence per se may be properly asserted against a city 

and its police officers for failing to discharge a mandatory duty to investigate 

and report reasonable suspicions of child abuse pursuant to California’s Child 

Abuse and Neglect Reporting Act (the “Act”).167 In this case, police officers 

failed to investigate and report suspected physical abuse against a child who 

subsequently suffered more severe abuse resulting in a permanent disability.

The Act states, in relevant part, that any “employee of a child protective 

agency . . . who has knowledge of or observes a child, in his or her professional 

capacity, or within the scope of his or her employment, whom he or she 

reasonably suspects has been the victim of child abuse, shall report the . . . abuse 

to a child protective agency . . . and shall prepare and send a written report 
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thereof within 36 hours of receiving the information concerning the incident.”168 

The court held that this language creates both a mandatory duty to investigate, 

and a mandatory duty to report, known or reasonably suspected child abuse 

on the part of law enforcement.169 In so holding, the court noted that the Act 

established “an elaborate system for reporting and cross-reporting” child abuse, 

the success of which depended on all professionals subject to the Act to comply 

with its provisions.170 The court noted that police, in particular, were uniquely 

positioned to discover cases of child abuse due to their specialized training and 

role in the community.171 

With regard to the remaining two elements of the negligence per se claim, 

the court found that, since the purpose of the Act is to protect children from 

abuse, the Act was intended to protect against the very type of harm inflicted 

upon the child in the case.172 In addition, the court found that the plaintiff should 

be allowed to prove that the officers’ failure to take action was the “proximate 

cause” of the child’s injuries. The city could not negate this element of the claim 

simply by arguing that, as a matter of law, the fact that the child abuser’s criminal 

conduct was the immediate cause of the child’s injuries made the connection 

between the officers’ conduct and the injuries too tenuous and speculative.173  

Since child abuse most often involves repeated and ongoing abusive conduct 

that only increases in severity without proper intervention, the court held that 

the plaintiff could prove “proximate cause” by presenting evidence that the 

officers should have reasonably foreseen that the child’s caretakers were likely 

to resume their physical abuse and inflict further injuries upon the child if the 

child remained in their custody.174 

 The holding in Alejo supports a claim of negligence per se against law 

enforcement for failing to investigate known or reasonably suspected incidents of 

teen dating violence that fall within the purview of the Child Abuse Neglect and 

Reporting Act. Indeed, the Act’s definition of “child abuse” is not limited to abuse 

inflicted by parents and caretakers of children. Rather, it includes all physical 

injuries “inflicted by other than accidental means upon a child by another 
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person,” including in sexual abuse (i.e., rape, sexual assault, sodomy, etc.).175  

Moreover, teen dating violence, like child abuse, involves repeated abusive 

conduct that is likely to grow in severity over time. Thus, law enforcement may 

be held liable for failing to investigate and report known or suspected cases of 

teen dating violence, as mandated under the Act.

Alejo may provide some support for holding law enforcement accountable 

for responding to domestic violence against adult intimate partners. For example, 

state law provides that, when an officer has probable cause to believe that a 

domestic violence restraining order has been violated, that officer “shall . . . 

make a lawful arrest of the person [who violated the order] without a warrant 

and take that person into custody whether or not the violation occurred in the 

presence of the arresting officer.”176 An argument can be made, therefore, that 

state law imposes a mandatory duty on law enforcement to arrest someone 

who has violated a domestic violence restraining order, and that they can be 

held liable if their failure to do so results in serious injury or death to the person 

protected by the order.

The California Supreme Court has held, however, that the mere use of 

the word “shall” in a statute does not automatically mean that the legislature 

intended to impose a mandatory duty on government agencies or employees to 

engage in specified conduct.177 The analysis of whether a mandatory duty truly 

exists is a question of law to be determined by a court through the examination 

of more than just the statutory language, but also the body of law of which 

that particular statute is a part, as well as relevant principles, precedents and 

legislative intent.178 

In the case of mandatory arrest for restraining order violations, the law 

mandating arrest was enacted pursuant to omnibus domestic violence legislation 

designed to “improve the effectiveness of domestic violence protective orders 

(DVPO) and provide greater security and protection for victims of domestic 
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violence.”179 To this end, the omnibus legislation made numerous reforms in 

addition to mandating arrest, such as requiring courts to inform persons subject 

to a domestic violence restraining order that they are prohibited from owning 

or possessing firearms and requiring courts to impose specific conditions of 

probation in domestic violence cases.180  

Accordingly, it could be argued that, like the Child Abuse and Neglect 

Reporting Act at issue in Alejo, the omnibus domestic violence legislation 

established an elaborate, inter-agency system for protecting domestic violence 

victims by ensuring that their domestic violence restraining orders are effectively 

enforced. It could be further argued that the legislative history and intent behind 

the mandatory arrest law, combined with the use of the word “shall” in the 

arrest statute, creates a mandatory duty on the part of law enforcement to make 

an arrest when they have probable cause to believe that a domestic violence 

restraining order has been violated. In fact, in keeping with the reasoning of 

Alejo, police are uniquely positioned to identify and respond to restraining 

order violations.

 Assuming a court finds a mandatory duty to arrest, it would not be very 

difficult to establish the second element of a negligence per se claim in a case 

where a woman protected by a domestic violence restraining order was severely 

injured or killed after law enforcement failed to arrest her abuser for violating 

the order. Indeed, since the purpose of the omnibus legislation was to provide 

greater protection to domestic violence victims, the legislation was intended 

to protect against the very type of injury inflicted against the victim in such a 

case. However, a party would still have to meet the third element of the claim 

by proving that the failure to make an arrest for the restraining order violation 

was a proximate cause of the injuries later suffered by the victim, which is much 

more difficult to establish. Moreover, the law enforcement agency/officer could 

still avoid liability by demonstrating that they exercised reasonable diligence in 

trying to make an arrest.

Law enforcement may be li-

able under state tort law for 

failing to make a mandated 

arrest of a perpetrator who 

has violated a domestic vio-

lence restraining order.
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Courts are extremely reluctant to impose mandatory duties, particularly a 

mandatory duty to arrest, on law enforcement. Indeed, given the overwhelming 

number of domestic violence incidents that law enforcement must respond to 

on a daily basis, courts may have strong concerns that the establishment of a 

mandatory duty to respond to domestic violence would open up a floodgate 

of litigation against law enforcement. Nonetheless, until this issue is litigated, 

“negligence per se” remains a potentially viable claim for domestic violence 

victims.

Exceptions to Government Immunity 

Even if a person is able to establish a valid claim of negligence against law 

enforcement, the offending law enforcement agency or officer may nevertheless 

be immune from tort liability under state law. As a general rule, state law grants 

public entities, such as law enforcement agencies, absolute immunity from 

liability for torts committed by the public entity or public employees.181 Public 

entities and employees are also immune from liability for failing to provide, or 

providing inadequate or faulty, police protection.182 This includes immunity for 

specific conduct relating to the provision of police protection such as failing 

to enforce the law,183 failing to make an arrest or hold an arrested person in 

custody,184 and deciding whether to release a prisoner or parolee.185 

Despite these immunities, public entities and employees may be subject to 

tort liability if the California Legislature enacts a statute that expressly imposes 

such liability on public entities and employees.186 California statutory law 

recognizes the following limited exceptions to the broad immunity granted to 

public entities and employees. 

State tort claims may be lim-

ited by government immuni-

ties. 
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P u b l i c  E m p l o y e r  L i a b i l i t y  f o r  E m p l o y e e  N e g l i g e n c e

State law recognizes that public employers, like private employers, may 

be liable for injuries caused by the negligence of their employees so long 

as (1) the conduct was within the scope of the employee’s duties and (2) the 

employee can be held personally liable for negligence.187, 188 Accordingly, a law 

enforcement agency may be held liable if an officer commits an act of battery, 

false imprisonment or excessive force while performing his/her duties because 

officers are not immune from claims involving such conduct.189 

P u b l i c  E m p l o y e r  L i a b i l i t y  f o r  N e g l i g e n t  H i r i n g ,  R e t e n t i o n  
a n d  S u p e r v i s i o n

The California Supreme Court had held that state government immunities 

do not limit a party’s right to bring claims of negligent hiring, retention or 

supervision against public employers.190 Thus, law enforcement agencies may 

be held directly liable for their own negligence in hiring, retaining or supervising 

a derelict officer whom they know or should have known posed a danger of 

committing certain misconduct.191 

P u b l i c  E m p l o y e e  L i a b i l i t y  f o r  T h e i r  O w n  To r t s  

State law recognizes that public employees are liable for their own 

negligence and torts to the same extent as private individuals.192 However, state 

law grants immunity to public employees from liability for injuries resulting from 

“discretionary acts” performed within the scope of the employees’ authority.193 

In the case of law enforcement, “discretionary acts” may include the decision 

to arrest or detain a suspect, pursue a suspect, or investigate the scene of an 

accident.194 
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P u b l i c  E m p l o y e e  L i a b i l i t y  f o r  N e g l i g e n c e  i n  P e r f o r m i n g  
M i n i s t e r i a l  A c t s

While state law grants absolute immunity to public employees for 

“discretionary acts,” courts have imposed liability on law enforcement where 

injury to another results, not from the officer’s exercise of discretion in carrying 

out his/her professional duties, but from the officer’s negligence in performing 

ministerial acts after the officer has made a discretionary decision to take a 

certain action.”195, 196 

In Carpenter v. City of Los Angeles, for example, a witness in the criminal 

prosecution of an armed robbery defendant was assured by police that the 

criminal defendant posed no danger of harm to him. Police later learned that 

the criminal defendant had put a “contract” out on the witness’s life, but failed 

to inform the witness of this danger. The witness was subsequently the victim of 

an attempted murder by an unknown assailant shortly before he was to testify 

in the criminal trial. The witness filed a lawsuit alleging that the city, through its 

police force, had a duty to warn him about the threat on his life and should be 

held liable for the injuries he suffered as a result of its failure to do so.

The court found that the city owed the witness a duty of care which required 

that city police, who had lulled the witness into a false sense of security, inform 

the witness of the subsequent, credible threat on his life.197 Moreover, the court 

held that neither the “discretionary act” nor “police protection” immunities barred 

the witness’s claims.198 With regard to “discretionary act” immunity, the court 

noted that the decision made by police about what information to share with 

the witness was not a “basic policy decision” that was subject to immunity. With 

regard to “police protection” immunity, the court found that because warning 

the witness would have involved a simple phone call, not the deployment of 

police forces to protect the witness, this immunity also did not apply.199 The court 

reversed the trial court’s decision in favor of the city and remanded the case for 

a determination of whether the city breached its duty to the witness.200 
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Similarly, in Morgan v. County of Yuba,201 the court held that a wrongful 

death claim may be brought against a county in a case where a woman was 

murdered after county sheriffs failed to notify her, as promised, about the release 

of someone who they knew had threatened the woman’s life. The sheriffs had 

expressly promised on two occasions to contact the woman immediately if the 

person was released on bail, but failed to do so. The county argued that both 

it and its officers were not liable for the wrongful death of the woman because 

public entities/employees were immune from liability for injuries resulting from 

their discretionary acts and decisions to release prisoners. The court concluded, 

however, that the negligent conduct at issue in the case involved a failure to 

warn, as promised, and that, even though the decision to release the dangerous 

prisoner may have been discretionary, notifying the protected party about the 

prisoner’s release called for a simple ministerial act for which the county and its 

officers were not immune.202

Although parties must meet significant hurdles in order to successfully 

bring a negligence claim against law enforcement under state tort law, state law 

leaves open the possibility of establishing liability in such cases. Accordingly, it 

is important that attorneys and victim advocates remain vigilant and continue to 

bring state tort claims against law enforcement. Litigating cases with strong legal 

and factual bases for holding law enforcement civilly accountable may help 

clarify and expand existing limitations on law enforcement liability in this area. 

Another alternative is to amend state laws on government tort liability to make 

it easier for victims and their representatives to sue law enforcement for how it 

responds to domestic violence. 

It is important that attorneys 

and victim advocates re-

main vigilant and continue 

to bring cases against law 

enforcement that help clari-

fy and expand existing limi-

tations on law enforcement 

liability under state tort law.
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W H E R E  D O  W E  G O  F R O M  H E R E ?

•  Civil rights attorneys, advocates and victims must work together to bring cases that 

will set strong precedents for holding law enforcement liable for inadequately responding to 

incidents of domestic violence. In a post-DeShaney and Castle Rock universe, the most viable theories for 

asserting a constitutional due process claim are to argue that law enforcement took affirmative action that made a 

victim more vulnerable to domestic violence, or that law enforcement acted with deliberate indifference in failing 

to provide domestic violence training for officers. Since the “state-created danger” and “deliberate indifference” 

exceptions to DeShaney have not been widely tested in the domestic violence context, and since decisions applying 

these exceptions are somewhat inconsistent, it is advisable for attorneys to bring litigation that helps clarify and 

expand the scope of these critical exceptions. 

Equal protection claims are also highly recommended as these claims were not impacted by DeShaney 

and they signal to law enforcement that domestic violence is not a negligible, family matter, but rather a serious, 

potentially lethal crime that must be dealt with in the same manner as violent crimes between strangers. Moreover, it 

is important to remember that, in some cases, law enforcement may be immune from civil liability unless a party can 

show that an officer violated a clearly established constitutional right. Increased litigation of both due process and 

equal protection claims will help strengthen victims’ constitutional remedies by clarifying victims’ constitutional and 

statutory rights under federal law and reducing the likelihood that law enforcement will be immune from liability. 

Plaintiffs in California should also remember to look to state law remedies. Unlike federal civil remedies, state 

tort law allows a party to recover civilly for purely negligent conduct. However, the party must first met the burden 

of showing that a “special relationship” gave rise to a duty of protection on the part of law enforcement, which has 

been challenging in the domestic violence context. Claims of negligent hiring, retention and/or supervision should 

be brought against law enforcement agencies who fail to adequately respond to domestic violence perpetrated by 

their own officers. Indeed, as this is an area of liability that has not been widely tested, advocates and attorneys 

should try to litigate these issues further when an appropriate case arises. State court decisions also lend support 

for bringing claims of negligence per se against law enforcement agencies that fail to discharge mandatory duties 

under state law, particularly in the cases of teen dating violence. Litigants should also remember to include state 

constitutional claims, when appropriate, given the high level of protection afforded in the California Constitution for 

gender discrimination.
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•  Advocates should collect statistical and anecdotal data that can help support litigation 

aimed at improving law enforcement response to domestic violence. In many of the cases described 

above, parties were successful in bringing equal protection claims because the cases took place before the 

systemic, criminal justice reforms established by the anti-domestic violence movement had been implemented by law 

enforcement. Thus, many departments still had written policies and entrenched practices that blatantly discriminated 

against domestic violence victims. 

Now that law enforcement is more knowledgeable about, and responsive to, domestic violence, it is less likely 

that parties will be able to identify such explicit evidence of discrimination. Rather, discrimination against domestic 

violence victims is likely to take on much more subtle forms today. It is important, therefore, that advocates work with 

civil rights attorneys to document, on a local level, evidence of a particular department’s chronic failure to respond 

adequately to domestic violence calls and/or repeated non-compliance with laws designed to protect domestic 

violence victims (e.g., mandatory arrest laws). This information may be useful in assisting attorneys and litigants with 

their claims.

•  Policymakers and advocates should work together to strengthen and expand state 

and federal laws in order to ensure that domestic violence victims and their survivors have 

effective statutory bases for holding law enforcement legally accountable for how it responds 

to domestic violence. Government immunities and the strong reluctance of courts to interpret the law in a way 

that exposes government agencies to civil liability has made it extremely difficult for parties to bring successful claims 

against law enforcement, even in cases involving egregious and shocking conduct by officers. However, parties do 

not have to be constrained to working within the law as it currently exists. Advocates and policymakers can push for 

legislative and other reforms aimed at creating more clear and effective civil remedies for parties who have been 

injured as a result of faulty law enforcement responses to domestic violence. 

Ensuring civil remedies for victims includes paying close attention to how legislative language is crafted. For 

example, in many of the cases described above, courts were able to avoid imposing liability on law enforcement 

for breaching mandatory duties to victims by stating numerous reasons why the use of the word “shall” in a statute 

fails to create a “mandatory” duty for law enforcement. Policymakers can help end this confusion by clearly stating, 

within the legislative language itself, whether a particular law is intended to create a mandatory duty for law 
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enforcement for which civil liability may be imposed. Policymakers can also specify restrictions on liability to ease 

concerns about opening up a floodgate of litigation against law enforcement.

•  State and local law enforcement officials should be knowledgeable about their agency’s 

and officers’ potential for liability for failing to adequately respond to domestic violence. Law 

enforcement officials who are aware of their potential for civil liability are more likely to take steps to ensure that 

their agency and officers are effectively responding to domestic violence complaints. However, officials should not 

use their knowledge of liability and immunity issues to identify “bare minimum” responses to domestic violence. 

Rather, their goal should be to ensure that all responses are appropriate and effective, and never even raise the 

possibility of civil liability. 
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