


































































unreasonable government than to require that the principles of law which

officials would impose upon a minority must be imposed generally.")

(quoting Railway Express Agency, Inc. v. New York, 336 U.S. 106, 112-13,

69 S. Ct. 463, 93 L. Ed. 533 (1949) (Jackson, J., concurring)).

None of the other branches of government—and certainly not a bare

majority of voters - is as capable as the Courts of protecting the rights of

politically unpopular groups. As this Court explained with respect to the

unique power of the judiciary in the context of discrimination against

aliens: "[Prejudice] against discrete and insular minorities may be a special

condition, which tends seriously to curtail the operation of those political

processes ordinarily to be relied upon to protect minorities, and which may

call for a correspondingly more searching judicial inquiry." Purdy and

Fitzpatrick v. State, 71 Cal. 2d 566, 579-80, 456 P. 2d 645, 79 Cal. Rptr. 77

(1969) (quoting United States v. Carolene Products Co., 304 U.S. 144,

152-53 n.4, 58 S. Ct 778, 82 L. Ed. 1234 (1938)). Or, in the words of

Justice Scalia, "[o]ur salvation is the Equal Protection Clause, which

requires the democratic majority to accept for themselves and their loved

ones what they impose on you and me." Cruzan v. Director, Missouri Dep 't

of Health, 497 U.S. 261, 300, 110 S. Ct 2841, 111 L. Ed. 2d 224 (1990)

(Scalia, J., concurring).

Proposition 8 is dangerous and unprecedented in that it would—in

addition to "[ejliminatfing] the right of same-sex couples to marry in
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California"—act to revise and limit the Article 1 guarantee of equal

protection with respect to groups defined by a suspect classification.

Previous initiatives to amend the Constitution were exercised without

disturbing the power of the judiciary to require the equal protection of laws,

because previous initiatives had a universal effect on voters. Such is not

the case when a majority of voters, as with Proposition 8, seek to revoke

equal protection rights of a distinct group. The members of the political

majority do not put themselves at risk, because they are singling out only

the unpopular minority for adverse treatment.

The 1911 amendment that added the initiative process to the state

Constitution could not itself remove the power to interpret Article I from

the judiciary, where it was originally vested, and place such power in the

hands of the voting majority. To accomplish something so bold would

itself have required a constitutional revision. But the 1911 amendment was

adopted through the amendment process, not the revision process. See

Joseph R. Grodin et al., The California State Constitution: A Reference

Guide 69, 303 (1993). Therefore, the initiative power itself cannot be

interpreted to negate the power of the courts to declare and require

correction of equal protection violations or to grant to the people the power

to remove equal protection from a suspect class. No mere amendment

could have stripped the judiciary of its most essential role in guaranteeing

the equal protection of the law.
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C. Proposition 8 Dramatically Changes The Plain Text Of
The Constitution's Equal Protection Clause

Comparing the text of Proposition 8 to the text of the Constitution's

equal protection provisions renders inescapable the conclusion that, as a matter

of simple textual analysis, Proposition 8 purports to revise those provisions.

Article I, Section 7(a) of the California Constitution plainly states:

"A person may not be deprived of life, liberty, or property without due

process of law or denied equal protection of the laws;..." (emphasis

added). Article I, section 7(b) goes on to declare: "A citizen or class of

citizens may not be granted privileges or immunities not granted on the

same terms to all citizens." (emphasis added).

By mandating different treatment of certain Californians,

Proposition 8, as to those Californians, effectively deletes the word "equal"

from the very clause that prevents the government from denying "equal

protection of its laws" to anyone. The nullification of the equal protection

provisions can hardly be considered "an addition or change within the lines

of the instrument." Livermore, 102 Cal. at 118-19. If core provisions of

the California Declaration of Rights can have their operative words

effectively deleted as to particular groups by mere "amendment," it is

difficult to determine what would constitute a "revision." Would all of the

words of the equal protection clause have to change? Would more than one

group have to be excluded of its coverage?
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Certainly no group hoping to mobilize a majority to strip the right to

equal protection from a minority would bother to go through the more

cumbersome procedure required to pass a valid revision when a mere

amendment, passed by a bare majority of voters, will affect the desired

change. See Livermore, 102 Cal. at 118 (holding that the text of Article

XVIII "precludes the idea that it was the intention of the people, by the

provision for amendments authorized in the first section of this article, to

afford the means of effecting the same result which in the next section has

been guarded with so much care and precision"); cf. McFadden, 32 Cal. 2d

at 347 (explaining that the people of California purposefully "made

amendment relatively simple but provided the formidable bulwark" of

additional procedural gateways to prevent improvident passage of a

revision). Accordingly, established law dictates that Proposition 8, and any

majority-vote ballot initiative having the effect of stripping the core of

equal protection rights from the Constitution, is a revision and cannot come

into force.

III. A Fundamental Change In The Constitutional Scheme That
Eliminates Reasonable Checks On The Oppression Of Politically
Vulnerable Groups Would Pose A Threat, Not Only To Lesbian
And Gay Persons, But Also To Other Disfavored Groups.

If the initiative process can be used to deny equal protection under

the law to gay and lesbian persons because of their sexual orientation, then

the same process could be used to deprive any number of other disfavored
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groups of Californians of many or even all of their protected rights under

the state Constitution. Efforts targeted at women could be close behind.

As a group that has historically been the target of invidious

discrimination and unequal treatment, Petitioners are especially concerned

that this Court reject the process used to promote the discrimination

embodied in Proposition 8. See Sail 'er Inn, 5 Cal. 3d at 19 (explaining that

"[w]omen, like Negroes, aliens, and the poor have historically labored

under severe legal and social disabilities" and collecting historical instances

of sex discrimination, such as the denial of the right to vote, the right to

serve on juries, diminished "employment and economic opportunities," and

treatment as "inferior persons in numerous laws relating to property and

independent business ownership and the right to make contracts.").

Women of color, in particular, may be among the most vulnerable groups to

attacks on their right to equal protection through the initiative process, as

they would be negatively affected by initiatives targeting women and racial

or ethnic minorities for disfavored treatment. And, left undisturbed, the

unprecedented framework established by Proposition 8 would preclude

judicial enforcement of the suspect classification doctrine to protect these

women.

California has a long and proud history of protecting women's rights

under the equal protection clause. Since its ratification in 1879,

California's modern Constitution has provided protections against
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discrimination based on sex. Cal. Const, art. XX, § 18 (1879) ( "No person

shall, on account of sex, be disqualified from entering upon or pursuing a

lawful business, vocation or profession."). As early as 1881, this Court

sustained women's claims of sex discrimination under the California

Constitution. In In re Maguire, 57 Cal. 604 (1881), the Court, relying on

section 18, invalidated a San Francisco ordinance prohibiting women from

waiting on customers between the hours of 6 p.m. and 6 a.m. in a place

where liquor was sold. The Court held that the Constitution admitted of no

exceptions, and "neither [the Court] nor any other power in the State have

the right or authority to insert any, whether on the ground of immorality or

any other ground." Id. at 608.

Notwithstanding the Constitution's express guarantee and this

Court's established precedent, in the not so distant past, this Court was

required to intervene to enforce the Constitution's promise of equality for

women. In Sail'er Inn, Inc. v. Kirby, the Court invalidated a statewide law

that prohibited women from tending bar unless they fit into narrow

exceptions, a law remarkably similar to the ordinance at issue in Maguire.

5 Cal. 3d 1 (1971). In so doing, the Court held that legal classifications

based on sex merit strict scrutiny under California's equal protection

clause—six years before the federal court recognized heightened scrutiny

for sex classifications - albeit in a more limited fashion. See Craig v.

Boren, 429 U.S. 190, 97 S. Ct 451, 50 L. Ed. 2d 397 (1976) (holding
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gender discrimination claims under the U.S. Constitution's equal protection

clause subject to intermediate scrutiny).10

Since Sail'er Inn, this Court has reaffirmed its central holding that

classifications based on sex are subject to strict scrutiny. See Koire v.

Metro Car Wash, 40 Cal. 3d 24, 37, 707 P. 2d 195,219 Cal. Rptr. 133

(1985) ("classifications based on sex are considered 'suspect' for purposes

of equal protection analysis under the California Constitution"); Arp v.

Workers' Compensation Appeals Board, 19 Cal. 3d 395, 400 (1977) ("the

strict scrutiny/compelling state interest test must govern sex discrimination

challenges under... the California Constitution"); Catholic Charities of

Sacramento, Inc. v. Sup. Ct., 32 Cal. 4th 527, 564, 85 P. 3d 67, 10 Cal.

Rptr. 3d 283 (2004) ("We long ago concluded that discrimination based on

gender violates the equal protection clause of the California Constitution

(art. I, § 7, subd. (a)) and triggers the highest level of scrutiny."). The

Constitution's protections against gender discrimination extend to dignitary

10 In fact, the U.S. Supreme Court had only 23 years earlier upheld a
Michigan statute providing that in cities with a population over 50,000, no
female could be licensed as a bartender unless she was the wife or daughter
of the male owner. Goesaert v. Cleary, 335 U.S. 464, 69 S. Ct. 198, 93 L.
Ed. 163 (1948). Sail'er Inn distinguished and criticized the holding in
Goesaert, see Sail'er Inn, 5 Cal. 3d at 21-22, a position that was vindicated
by the U.S. Supreme Court's subsequent decision in Craig, which
overruled Goesaert. California's Constitution may still provide more
robust protection against gender discrimination than the U.S. Constitution.
See Connerlyv. State Personnel Bd., 92 Cal. App. 4th 16, 31-32, 112 Cal.
Rptr. 2d 5 (2001) (noting distinction between federal intermediate scrutiny
and California strict scrutiny standards).
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harms and official impositions of social stigma, not just financial interests.

See Bobb v. Mun. Ct., 143 Cal. App. 3d 860, 866, 192 Cal. Rptr. 270 (1983)

(reversing contempt sanctions where only women were asked, as potential

jurors, to answer questions about marital status). A hallmark of our equal

protection clause is to guard against "second class citizenship." Id. at 866.

But in the face of a proposition like Proposition 8, even the Court's

constitutionally required protection of equality for women is called into

doubt. Just as strict scrutiny applies to gender-based discrimination, the

Court has identified gays and lesbians as a suspect class entitled to

heightened protection. Marriage Cases, 43 Cal. 4th at 844. While same-

sex couples, rather than women, are the immediate targets of Proposition 8,

the use of the initiative process to enact Proposition 8 threatens all minority

and disadvantaged groups. If Proposition 8 stands, simple majorities could

strip other minority groups of protection. Women's basic rights, like those

of gays and lesbians, could be as ephemeral as the next election and subject

to unending attack. Voting majorities could simply perpetuate through the

initiative process the very conditions that have led this court to designate

gender and sexual orientation as suspect classifications.

If Proposition 8 stands, no California constitutional barrier will exist

to prevent the next constitutional initiative mandating discrimination. Will

we have a world in which year after year we go to the polls to vote on a

potentially endless array of propositions by which powerful groups seek to
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limit the fundamental rights of the less powerful? Proposition 9 may

require that a woman be prevented from marrying if she has ever had an

abortion or been divorced. Proposition 10 may require that a woman

provide evidence of her fertility before being allowed to marry. Proposition

11 may require that unmarried women or immigrant women be denied

social services available to others. Although the federal equal protection

clause may provide shelter from the most extreme abuses, federal

protection is by no means assured. See Nguyen v. INS, 533 U.S. 53, 121 S.

Ct. 2053, 150 L. Ed. 2d 115 (2001) (holding that 8 U.S.C. § 1409, which

makes it more difficult for a child born out of wedlock whose father is a

citizen to prove U.S. citizenship than for one whose mother is a citizen,

does not violate equal protection); see also Ledbetter v. Goodyear Tire &

Rubber Co., 550 U.S. 618, 127 S. Ct. 2162, 2188, 167 L. Ed. 2d 982 (2007)

(Ginsburg, J., dissenting) (stating that imposing a strict statute of

limitations is "totally at odds with the robust protection against workplace

discrimination Congress intended Title VII to secure."); Gonzales v.

Carhart, 550 U.S. 124, 127 S. Ct. 1610; 167 L. Ed. 2d 480 (2007)

(upholding a statute that restricted certain abortion procedures without an

exception for maternal health); cf. Korematsu v. United States, 323 U.S.

214, 65 S. Ct. 193, 89 L. Ed. 194 (1944) (holding that exclusion orders

against Japanese-Americans did not violate equal protection). This Court
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has an independent obligation to guard rights under the California

Constitution.11

Woman must not once again be relegated to the status of "second

class citizenfj" that the Constitution expressly prohibits. Sail'er Inn, 5 Cal.

3d at 19. Sustaining Proposition 8 creates precisely this risk.

CONCLUSION

Californians of all stripes rely on the courts and the Constitution as

guarantors of equal protection. If, however, a mobilized majority can

nullify such power, we have only equal protection politics, not equal

protection law. Our common understanding that the Constitution and the

courts can protect minorities will have been a naive fantasy. Our history as

Californians tells a different story. The equal protection clause is part of

the foundation of our governance and it cannot be diminished to deprive a

suspect class of a constitutional right absent constitutional revision.

11 The California Constitution "is, and always has been, a document
of independent force" and the Court "cannot properly relegate [its] task to
the judicial guardians of the federal Constitution, but instead must
recognize [its] personal obligation to exercise independent legal judgment
in ascertaining the meaning and application of state constitutional
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For the foregoing reasons, Petitioners respectfully ask this Court to

grant the petition for writ of mandate and order Respondents to refrain from

enforcing or effectuating Proposition 8.

DATED this 17th day of November, 2008.

Respectfully submitted,
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provisions." Committee to Defend Reproductive Rights, 29 Cal. 3d at 261,
262 (1981).
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