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STATE]\&(ENT OF ISSUES PRESENTED

il

1. Does the exclusmn of gay men and Jesbians from marriage
discriminate on the basis of sexual orientation in violation of the Equal
- Protectlon Clause of the California Constitution? | |

2 Does the exclusmn of gay men and lesbians frorn mamage
dlscnmlnate on the basis of gender il violation of the Equal Protectlon
: Clause of the Cahforma Constltutlon‘? ' |
3 Does the exclusmn of gay men and Iesblans from. mamag;:

' v1olate the fundamental rlght to marry the person of one's ch01ce
' ‘guaranteed by thc Cahforma Constltutzon‘?

4. Does the exclusion of gay men and lesblans from mamage
violate the fundamental right to privacy guaranteed by the Call.for_ma
 Constitution? |
|  WHY REVIEW SHOULD BE GRANTED

In a pubhshed decision, the First District Court of Appeal over a
strong dissent, ! held that the State of Californja may exclude gay men and
lesbians from marriage. Repeatedly emphasizing the controvers1a1 nature
of the issue and noting that many citizens have a strong desire to preserve
the traditional understanding of marriage, the majority conclﬁdcd: "The
’ Législature and the voters of this state have determined that 'marriage' in

California is an institution reserved for opposite-sex couples, and it makes

! Although Justice Kline concurred and dissented, for convenience,
this petition refers to his opinion as the dissent. '
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¥ no dlfference whether we agree with thezr reasoning.” (In re Marrzage
| Cases (2006) 143 Cal.App. 4th 873 (Marrzage Cases) [p 6217
~This Court should review this dec1s1on "o settle an important
- questlon of law " (Cal. Rules of Court; rule 28(b)(1) ) Same-sex couples in

this state "have waited years, sometimes severalr decades for a chance to
: IV wed, yeammg to obtam the pubhc validation that only mamage can give."
(Lockyer v. City and County of San Franczsco (2004) 33 Cal.4th 1055

1132 (Lockyer) (conc opn. of Kermard, J. }.) While the Cour’t correctly
-7 defen'ed some of the constltutlonal issues presented in Lockyer those issues
‘ have now been dGCJdCd by two 1ower courts Almost three years have
passed since thousands of couples descénded Upon ‘San Franc1sco many
waltmg overmght in the rain for thelr ﬁrst chance to participate in an
‘official ceremony that places their relationships on the same legal footmg
as those of heterosexual coup]es And Just recently, the Governor vetoed
leglslatlon legalizing same-sex mamages in part because thlS Court will
'- Jikely settle the matter (Govemor s Veto Message to Assembly on Assem

. Bill No. 849 (Sept. 29, 2005) p. 1 (Govemnor's Veto Message), at
<http://www. goverh or. ca; gov/govsite/pdf/vetoes_2005/AB_849 veto.pdf>
[as of Nov. 13, 2006] attached as Exhibit D.) Those c'o'uples—along with
the rest of California's gay men and lesbians and their famlhes and
children-therefore deserve a ruhng from thls Court on whether they are
' entitled to the full dignity and respect that the state—sanctloned1nst1t’ut10n of

marriage confers.

2 The point page references for the Official Report citations are
currently unavailable. All point page references in the brackets therefore
refer to the court's filed opinion which is attached as exhibit A.
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" BACKGROUND _
A. San Francrsco s Decision To Issue Marriage Licenses To
Same-Sex Couples . _

On February 12,2004, the City and County of San Francisco (City

- or San Francrsco) began 1ssu1ng marriage licenses to same- sex couples In

- the ensuing days thousands of gay men and lesblans rushed to Crty Hall to

obtain licenses and exchange mamage VOWS, eager to serze the first

' opportunlty in their lives to partlc1pate in officially- recognrzed weddmg
-ceremomes in their home state. (San Francisco's Request for Judicial

‘ Notlcc (RFIN), Exh A [Declaratlon of Nancy Alfaro filed i m Lockyer V.
City and County of San F. rancisco, No 3122923 (Alfaro Decl IR 5-81)

. These couples came from all over Cahforma and walted in hne overmght
and outs:de in the rain. (/bid. [Alfaro Decl 95.1)

In under three weeks the City issued over 3, 500 mamage hcenses to.
same-sex couples (RFJN Exh A [Alfaro Decl. 1[ 8].) Thousands more
_sought equal recognition of thelr relat1onsh1ps during this time but the City
~ could not accommodate them all. Indeed, the Clerk's ofﬁce was o
overwhelmed by the volume of marriage license requests that it instituted
an "appointment only” policy, requiring couples to sign up to obtain a .'

: hcense rather than wait in line. (Ibid. [Alfaro Decl 1 6]) After 4
announcmg this pohcy, the Clerk's office recelved SO many calls that the
voicemail system for the entire Clty crashed (Ibid. [Alfaro Decl. 171
Within five days every available apporntment had been filled for the next
two months. (bid) | |

On February 13, 2004, two groups filed lawsuits to stop San : :
Francisco from marrying same-sex couples. (7 homasson v. Newsom, No.
' CGC-04-428794 (Thomasson); Proposition 22 Legal Defense and
Education Fund v. 'City and Cowntj) of San Francisco, No. CPF-04-50943
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A'(Proposztlon 22)) The ma} court demed their requests for astay but issued
an order requlrmg the City to show cause to be heard a fcw wegcks later.

| _(Lockyer supra, 33 Cal4th at p. 1071 2)

| On February 27,2004, the Cahforma Attorney General fileda

- - petrtron for writ of ‘mandate in this Court, challenglng the Clty 5 authonty to

. Issuet the llcenses (LOCkyer supra, 33 Cal. 4th at - 1072 ) Thls Court

- -granted the petition, holdmg that San Francisco officials "had no authonty

o to refuse to perform therr mmlstenal duty [to dispense mamage hcenses] in
: conform]ty with the current Cahforma marriage statutes’ on the basis of

- | the1r V1ew that the statutory hmrtanon of marriage to a couple comprrscd of |

a man and a woman is unoonstltutlonal " (Id at pp 1104 1105.) ThlS

Court enJomed the City from i 1ssu1r1g new lrcenses to same-sex couples and

nulllﬁed the marr]ages that had already taken place (Jd.atp. 1118 )
| The Attorney General also asked the Court to hold that the Famlly
 Code provisions llmrtmg marriage to opposne-sex'-couples are

: constitutional. (Lockyer, supra, 33 Cal.4th at p.'1073 .) The Court, :
however, decl_inéd to decide that question. (Jd. at p. 1069.) Instead, it -

- limited review to _\évhether City officials exceeded their authority and stayed
the lower court cases addressing that issue. The Court made clear that its
stay wOu_ld:not " ‘preclude the filing of a separate aotion.i_u_ suporior court
raising a substantive constitutional '_challenge to‘the current maniage
statutes.' " (1d. at pp. 107374, ) | |

“B. The Constitutional Cha]lenoe To The Marrlage Laws
While the Attorney General's writ petition was pending in this Court,

the City filed a lawsuit in San Francisco Superior Court challenging the
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vahdrty of Famlly Code sectlons 300 and 308.5 —whrch hmrt marriage to-
unions between a man and a woman. (Respondent S Appendlx [Al 10449]

(RA) 1-7 [City and County of San.Francisco v. State ofCalzforma No.

. CGC- 04- 429539] (CCSF) ) The City’ contended these prov1s1ons (1)

dlscnrnmate on the basis of sexual orientation m Vlolatlon of Callforma's
Equal Protectlon Clause (11) discnmmate on the basis of gender in
“violation of Cahforma s Equal Protecnon Clause (1i1) violate the liberty
mterests of same sex couples protected by California's Due Process Clause
' and (1V) violate the constltunonally protected privacy 1nte1'ests of same-sex
~ couples. (RA 3- 4) '

Subsequently, three groups of same-sex couples ﬁled similar
challenges {o the marriage exclusion in San Franc1sco and Los Angeles
4(Woo v. State of Calzforn_za,-No. CGC—O4—504038 (Hﬁo‘o), Tyle.r v. County of
Los Ange_les, No. BS-088506 (Tyler); Clinton v. State of lCal'iforni’a, l\Io.-
CGC-04-429548 (Clinton).} - These three actions, as.-well as the Thomasson

~and Proposztzon 22 actions, were coordinated with the City's lawsuit and

a551gned to San Francisco Superior Court Judge Rlchard Kramer. (See

Final Decision on Applications for Writ of Mandate, Motions for Summary

3 Family Code section 300 provides: "Marriage is a personal relation
arising out of a civil contract between a man and a woman, to which the '
~ consent of the parties capable of making that contract is necessary." This
provision was gender-neutral until 1977, when the Legislature inserted the
phrase "between a man and a woman" to ensure that no same-sex couple
could make even a colorable claim to marriage. (RA 98 )

4 Family Code section 308.5 provides: "Only marriage between a

" man and a woman is valid or recognized in California.” This provision was '

- adopted by initiative in March 2000 to prevent California from Tecognizing
same-sex marriages performed out of state. (RA 89-92.)

PETITION FOR REVIEW : 5 ' nt\govlil\li2006\041629\00410170.d0c
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‘ 'Judgment and Motions for Judgment on the Pleadmgs (Trral Court Ruling)

at p-2, attached as Exhibit C)
'C. The Trial Court’s Rulmg
The trial court ruled in favor of the City and-the plaintiffs in CCSF
Woo, Tyler, and Clinton. It first held that Cahforma s marnage exelusmn 18 .
subject to strict scrutiny because the exclusmn dlscnmmates based on
gender and demes lesbians and gay men the fundamental right to marry the
person of one's choice. The court then held that the exclusron does not
| ."survrve strict scrutmy Fmally, it held that the exclusion bears no ratlonal '
relatlon toa legmmate governmental purpose. Having held the marriage
, exclusmn unconstlmtlonal on these grounds the court did not reach the |
C1ty s sexual orientation dlscnmmatmn and prlvacy claims. (See generally' B
Trial Court Ruling.} |
- o 1. . Strict scrutiny

The trial court first held that the marriage exclusion is subjectto

.. strict scrutlny because it discriminates on the ba31s of gender: "The

' mamage laws establish ela551ﬁeat10ns (same gender vs. opposite gender)
and discriminate based on those gender-based claSS1ﬁcat10ns " (Trial Court
Rulmg at p. 17.) Citing Perez v. Sharp (1948) 32 Cal. 2d 711 (Perez)—
which "rejected the argument that antl-mlscegenatlon laws were not
invidiously discriminatory because they applied equally to white people
and black people in that neither could marry a member of the opposite -
" race"—the c_ourt rejected the argument that the exclusion does not
discriminate because it denies both women and men the right to marry
someone of the same sex. (Trial Court Ruling at p. 17.)

Strict scrutiny is also required, the trial court held, because the
marriage exclusion infringes on the fundamental right to marry the person

PETITION FOR REVIEW 6 n:govii1\1iZ0061041629400410170.doc
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3 of one's cho;ce The court declmed the State's invitation to wordsmith the
| | right to marry into the "right to marry a person of thelL)i;p051te sex." (Trnal
Court Ruling at p. 19). Instead the court, as this Court did in Perez,
recogmzed that therei is a fundamental nght to marry the person of one's
chou:e and found that no 1mpoﬂant social ob] ective Justlﬁed denylng that
1 ght to same-sex couples. (Trial Court Ruhng at pp. 20-23) .
o 2. Rati_{mal‘ basis o
- The tﬁa] court also conc]ﬁded that the marriage exclusiohrféil_s to

satisfy ratioﬁal basis scrutiny. First, i't.rej ected the State's mguﬁent tﬁat
-preservmg the traditional deﬁmtlon of marriage is 1tse1f a legmmate
government purpose: "[A] statute lackmg a reasonable connection to a
legltlmate state interest cannot acquire such a connecnon snnply by
'survwmg unchallenged Qver_tlm.e." (Trial Court R}‘lllll;lll’lg atp. _7_.) :

' Sécénd, the court réjrected the State's argnment that excluding same-
sex couples from marriage is jﬁstiﬁed because Cali_fomia'; fhrough domestic
' partnership stamtés (Fam. Code, §§ 297-299.6), granted those couples most
of the tangible rights marriage entails. The court noted that the argdment'
smacked of "separate but equal," a concept rejected in Brown v. Bd. of -
Education of Topeka (1952) 347 U.S. 483 because it " 'generates a feeling
of infériority as to [the excl'udéd grdﬁp's] status in the co;:nnuni'ty'that'may
affect their hearts and minds in a way unlkely ever to be undone.' " (Tnal
. Court Ruling at p. 9, quoting Brown, at p. 494.) The court recognized that
the separate-but-equal argument is in_defensible here, given the Legislature's
explicit determination that there 1s norreason to deﬁy same-sex couples 'the
- benefits opposite-se'x couples enjoy. (Tnal Court Ruliﬁg at p. 9.)

Finally, the trial court rej écted as arbitrary a justiﬁcation_fhat the
State did not advance but the Thomasson and Proposition 22 plaintiffs did,

PETITION FOR REVIEW - 7 ) n:\govli 1i2006\041629400410170.doc
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o
o namely, that ‘;the purpose of marriage is procreation and ihat lim'it_ilng the
institution to members of the opposite sex ratiorially u}ouid further that "
_purpose " (Trial Court Ruling at p. 12.) Aecordmg to the court, the
" ‘marriage exclusion does not serve this alleged procreauon purpose because
‘other groups that have no ablllty to procrelate—'skueh as persons beyond
child-_beaﬁng_age,_ infertile persons, and those WHo choose no‘e to have
| _ ehildren"ﬁmay still marry. (/d. at p. 22.) - -
- D.. V_Th.e Court Of Appeal's Ruling® |
' The Court of Appe-al'unanimous}y affirmed the judgrnent inthe,
T homasson and Proposztzon 22 cases but reversed in a 2 1 demsmn in the
_ other four coordlnated cases. (See generally Marriage Cases, supra, 143 ;
Cal. App 4th 873.) The justices unammously held that the plalntlffs in |
7 homasson and Prc)posztzon 22 lacked standmg—a holding the City does not.
- ask this Court_to TEVIEW. (Marrzage Cases, supra, 143 Cal.App.4th 873
[pp- 7-12].) The majority then held that the judiciary }acks authority to rule

.. .that the marriage exclusion violates the California Constitution in the other

four cases.
- 1. * The fundamental right to marry
The Court of Appeal first concluded that even though this Court in
Perez recognized a fundamental ri ght to marry the.person of one's choice,
same-sex couples'shouid not enjoy that righ’r |
- Everyone has a fundamental right to "marriage,” but,

because of how this institution has been defined, this
means only that everyone has a fundamental Tl ght to

> President Justice MeGumess authored the majority opinion in
which Justice Parilli joined. Justice Parilli also authored a separate
concurring opinion. Justice Kline authored an opinion concurring in the
" majority's ruling on standing in the Thomasson and Proposition 22 cases
but otherwise dissenting.
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enter a public union with an opposite-sex partner.
That such a right is irrelevant to a lesbian.or gay
person does not mean the definition of the' fundamental

Tight can be expanded by the judicial branch beyond its
traditional moorings. (Marriage Cases, supra, 143
Cal.App.4th 873 [p. 28].) '

~ The majority acknowlredgéd '*{h.at"‘[zo]-n the surface, the interraciél:
marriage céses appear to provide compeﬂing _support.for finding gays and
lesBiéns have a fundamental right to'rﬁa.rr.y their same—'s'eié_‘}-)éﬂners." _

. (M@r_riag’e Cases, suprad, 143 Clai,App.Zglth 873 [p. 3‘1]'.) But it ultimately
distinguished those cases iﬁvalid’ati‘ng-l'aws banning in{efrééial marriagé—
like Perez and Loving v. Virginia (1967') 388 U.S. I(Lé?iﬁg)—on the

- ground that they involved race "and race has long been recognized asa
' "“'suSpect classification.” (Marriagé CaSe's,‘suprd,ﬁlfo, Cél.Api)iAfh 873 [p.

31].) The majority did not, however, explain how its holding squared with

decisions holding that laws preventing persons whe are not mémbefs of any

" suspect _cl.ass from marrying unconstitutionally infﬁng_e on t.he fundamental

right to marry. (See, e.g., Turner v. Safley (1987) {432US 78 [prisbners]; '
| Zablocki v. Redhail (1978) 434 U.S. 374 {deadbeat dads].) '

" Instead, the majority observed that a contrary ruling would be new
and "controversial." (Marriage Cases, supra, 143 Cal.App.4th 873 [p. 29].)
It thus concluded that: .' _ |

" While same-sex re]ati‘d\nships have undeniably gained
greater societal and legal acceptance, the simple fact is
that same-sex marriage has never existed before. The
novelty of this interest, more than anything else, 1s

“what precludes its recognition as a constitutionally
protected fundamental right. (Jbid. [p. 30])

The dissent disagreed: "No court has ever suggested, and it would be
_ absurd to think, that a class of persons who have never enjoyed a
fundamental right available to others can, for that reason, continue to be

denjed it."” (Marriage Cases, supra, 143 Cal.App.4th 873 (conc. & dis.
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L
~ opn.of Klin'e' J ) [p. 15].) The dissent criticized the majority's itlststence on
, | deﬁnmg the right at stake as.the right to same-Sex mamage noting that'it is
mappropnate to define the right with reference to the person who secks to
o exercise it. (Jbid. [p. 18], mtmg Lawrence v. Texas. (2003) 539 U.S. 538,
- 567 ["To say that the | issue in Bowers was snnply the nght to engage m‘ |
] certam sexual conduct demeans the claim the md1v1dua1 put forward "1)

| Accordmg to the dlssent "[t]he cruc:1a] similarities between the ban on

1nterracxa1 ‘marriage and that on same-sex mamage are that both involve

S state 1nterference with the nght to marry, a supposed state interest that rests

heav1ly on the Syrnbollc s1gn1ﬁcance of marriage, and a restnctxon demgned .

to preserve a tradttlonal prejudlce agamst a disfavored group.' (Marrlage |

Cases supra, 143 Cal.App.4th 873 (conc & dlS opn. of Khne J. ) [p 16]. )
2. Gender discrimination -

The'.m-etjprity rext concluded that the marriage excltlsioﬁ does not
_,discrim'inate based dh_ gender: "The laws treat men drtd women exactlythé
" same in that neither group is permitted t‘o marry a person of the same
gender.” (Marriage Casés, supra, 143 Cal.App.4th7874 [p. 34].) Againl,
~ the -.n-'lajority ackndw]edged that this Court had rejected similar reasoning
: | when it stated in Perez that " '[t]he right to marry is thé 1 ght of individuals,
not of racial groups," and therefore the questlon is " 'not whether different
races, each considered as a group, are equally treated r (Marrlage Cases,
supra, 143 Cal App. 4th 874 [p. 36], quoting Perez supra,32 Cal.2d at p.
716.) But agam the maJ onty distinguished Perez on the ground that it
“involved classifications based on race rather than gend_er. (Marriage Cases,
supra, 143 Cal. App.4th 874 [p. 36].) In making this distinction, however,

'~ the majority did not explain why gender classifications—which, like racial
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' classafica’tlons are SUbJ ect to strict scrutmy under the California

oy

| Constitution (see ibid. [p. 33-])—should be treated differently n this case.
- 3. Sexual orientation discrimination
The ma] jority concluded that the mamage excluszon does
dlscrlmmate on the basis of sexual orientation. (Marrzage Cases supra
_143 Cal App.4th 873 [p 40].) It nonetheless declined to dec1de Whether
. sexual orientation is a suspect clasmﬁcahon The majonty ﬁrst rec1ted the

test for determmmg whether a classification is ' ' 'suspect' ": (1) 1 is the

: ._ cla531ﬁcat10n based on an 1mmutable tralt‘? (2) does the class1ﬁcat10n bcar

'. ’-no relation to a person's ability to perform or contnbute to soc:lety'? (3) does
| _socwty stigmatize groups | based on the class1ﬁcat10n‘7 (Ibzd [p 44] .
quotmg Sail'er Inn, Inc. v Kzrby (1971) 5 Cal.3d 1 18-19. ) Ttthen stated
that "[W]hlle the latter two requlrements would seem to be readlly satisfied
in the case of gays and leSblal’lS the first is more controversml " (Marrzage
| Cases, supra 143 Cal.App.4th 873 [p. 47]) "Lacking guldance from our

~ Supreme Court or decisions from our sister Courts of Appeal, and lacklng
even a finding from the tnal court on the issue,"® the majority "declme[d] to

forge new ground in this case by declaring sexual orientation to be a

® The majority initially stated that there was no evidence in the
record on the factors that determine whether sexual orientation is a suspect
class. On rehearing, the majority modified the opinion to state that there
was no "clear factual record” on those issues. In fact, as the dissent pointed
out, the City proffered evidence on all three factors. (Order Modifying.
Opinion and Denying Rehearing [No Change in Judgment] in In re
Marriage Cases (2006) 143 Cal.App.4th 873 (Mod. Order) at p. 2, attached
" as Exhibit B.) The trial court never held an evidentiary hearing because it
decided the case on issues of law and did not reach the sexual orientation
discrimination claim. ' '
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I- . . . - . .
: Suspebt_ classification for purposes of equal protection analysis." (Ibid. [p.
451y T A
The dissent countered that sexual orientation is a suspect
_classification as a matter of law. With respect to the immutability factor—
~ the only factor that the majority considered in doqbt—-jthé dissent cited the
' _Ni'nth_ VCi'r_c‘uit'S Vholdin'g that " '[s]exual orientation and s__exual identity are
immutable’ " and " 'so fundamental to one's identity thaf a person should not
be fpcp_iiréd_ to abandon them.'" (Marriage Cases; supra, 143 Cal.App.4th
- 873 (conc. and dis. opn. of Kline, .T ) [p. 36], quoting HérﬁandeZ-Mont.ie_l v.
LN.S. (9th Cir. 2000) 225 F.3d 1084, 10931094, overruled on other
- grounds in _I"hbmas v. Gonzales (9th Cir. 2005) 409 F.3d 1177, 1187, rcvd. |
on-Qt_hér grounds in Gonzales v. T h_oma& '(200_6) __US. [126.8.Ct. 1613,
_- 1761 5).) The dissent conﬁnued; . | .
'  The p_ropo'siﬁon that homosexuality is not a freely
- elected characteristic also comports with common
sense. "Given the personal and social disadvantages to
which hemosexuality subjects a person in our society,
the idea that millions of young men and women have -
chosen it or will choose 1t in the same fashion in which
they might choose a career or a place to live or a ‘
political party or even a religious faith seems
preposterous." (Posner, Sex and Reason (1992) pp..

296-297.) (Marriage Cases, supra, 143 Cal.App.4th
873 (conc. and dis. opn. of Kline, I.) [p. 37].)

M 1

‘The dissent concluded (as the majority tacitly did) that the remaining

two factors are satisfied as well.® It _hoted that "state law clearly recognizes

" The concurring opinion added: "[I}f being gay or lesbian is an
immutable trait or biologically determined, then we must conclude
classification based on that status which deprives such persons of legitimate
rights is suspect." (Marriage Cases, supra, 143 Cal. App.4th 873 (conc.

opn. of Parilli, J.) [p. 61.) , | -

: 8 The dissent also acknoWledged that the City created a substantial
factual record on all three factors. (Mod. Order at p. 2.) ‘
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‘ that sexual orientation is unrelated to an mdw:dual S ablhty to contnbute to
society."” (Marrlage Cases supra, 143 Cal. App 4th 873 (conc. and dis.
opn. of Kline, J. ) Ip- 37] [c1tmg statutes and case law proh1b1t1ng

- dlscnmmatlon against gay men and lesbians in the workplace and case }aw

- holding that same-sex parents have the same rlghts and respon51b111t1es as

opposite-sex parents] ) And it descnbed the long history of dlscnmmatlon
. against gay men and lesbians in our so<:1ety, from the denlal of custody of
their chﬂdren to harassment and discrimination on the job, to treatment as
"'deVIants" by the medical communlty, to the violence and brutahty gay
men and ]esblans suffer at the hands of people unw1lhng to accept their
, dlfferences (Ibid. [pp 39-401.) "The discrirnination homosexuals suffer
the dlssent stated, "is at least comparable to that visited on Women
'ﬂlegltlmate chlldren and often aliens, all of whom ate members of classes
entitled to helghtened protection.” (Ib:d [pp. 40-41] ) It concluded "To
say that the factors which determme_ whether a classification is suspect do
not. a]l. appIy to homosexoals requires us to deny as judges what we know as
people."® (Ibid. [p. 41].) |
4. The right of privacy
The majonty next concluded that the marrlage exclusion does not

v1olate the constitutionally-protected interest of gay men and 1esblans in

- ? If this Court grants review, agrees with the Court of Appeal that the
suspect classification question cannot be reached without additional factual
findings, and decides the remaining constitutional issues in favor of the
State, then a remand for a trial on the suspect classification factors will be
warranted. However, the poss1b1hty of a trial on these factors is not a
reason for this Court to deny review now, because the Court of Appeal's
rulings on the remaining issues may become the law of the case, potentially '
precluding Supreme Court review of those rulings at a later date. (See, e.g.,
Morohoshi v. Pacific Home (2004) 32 Cal.4th 482, 491 492 D)
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|
: "autoriomy priv'a,cy," i.e., "in making intimate personal decisions or
N o _ | .
conducting personal activities without observation, intrusion or,
interference." (Hill v. Nat. Collegiate Athletic Assn. (1994) 7 Cal4th 1,

' .35.') The majority recognized that "matters related to marriage, family and

- sex" are central ‘tlo this right and that the right to marry one's chosen partner

_is:"vi':t-ua]'ly._sy'mnymousf' with the right to privaéy. (Marriage Cases,
supra, 143 Cal.App.4th 873 [pp; 46-47], intemal quotations orhitted.)
- Noﬁ_eﬂjeleé_s, the-majbrity concluded that because gay men and lesbians
*_'haveﬁneVer_enjdyéd such a ii ght before," the marriage _éxél_usion does not -
| "intrude upon" their privacy. (fbid. [p;'48'], italics__omittéd.)'
- - The dis.se'nt di_s_agréed: ' ‘ _
- ‘The marital relationship is within the zone of
autonomy protected by the right ‘of %)rivacy not just-
~ because of the profound nature of the attachment and
- _commitment that marriage represents; the material .
benefits it provides, and the social ordering it furthers, -
but also because the decision to marry represents one-
of the most self-defining decisions an individual can

make. (Marriage Cases, supra, 143 Cal:App.4th 873
~ (conc. & dis. opn. of Kline, J.) [p. 8].) o

Iflaws prohibiting marriage by interracial couples, irresponsible -
- parents, and prison iﬁméfés ruh afoul of this constitutional protection, "so
- too ﬁqust the absolute ban at issue in this case, because there is nothing
about same-sex coupies that makes them less able t.or partéke of the |
attributes of marriage that are cohstifutionaﬂy silgniﬁcant." (Jbid. [p. 14].)
5. Rational basis review o '
o Having- held that the marriage exclusion is not subject to strict
scrutiny, the majority applied the rational basis test. Concluding that the
exclusion is ratipné]ly related to a legitimate govermﬁént interest, the

‘majority held that the exclusion meets the test.
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First the majority he}d that the State has a legitimate intetest in
"preserving the traditional definition of mamage " (Marr:age Cases,
"supra 143 Cal App. 4th 873 [p 52] ) "Mamage," the majority stated, '
~ social institution of profound 51gn1ﬁcanee to the citizens of this state, many
- of whom have expressed strong resistance to the idea of ehangmg its
hlstoneally opp051te sex nature " (Ibid. [p 59] see also zbzd [p 2]. )
: Respondlng to the argument that domestic partnership | laws can never put
_ gay men and lesbians on equal legal footmg with those who enjoy. the rlght
1o many, the maj onty stated T the Domestic: Partner Act does not go far
| enough" in remedymg the unequal treatment "the Leglslature can amend
~the 1aw but it is not for the court to 1mp1ement thlS change n10 (Ibzd Ip.
551) |
| Second the maj onty held that the marriage exclusmn serves the

state's 1nterest m carrymg out the will of its citizens." (Marriage Cases,
supra, 143 Cal.App.4th 873 [p. 60].) Itstated: "The ILegis'l'a'ture. and the
‘7 voters of this-state’have.determined that '-marriage' in California is an
institution reserved for opposite-sex couples, and it makes no diffefence -
whether we agree With their reasoning.” (Ibid. [p 62].) "Respect for the
considered judgment of the Legislature and the. voters . the ™3] orlty
contmued "is espec1a11y warranted where the issue 1S SO eontroversml and
divisive as is the question whether gays and lesblans should be perm1tted to -

marry thelr same-sex partners." (/bid.)

"% Tronically, the Governor vetoed legislation approving same-sex
marriages in part because the issue was being determined by the courts. -
(Governor's Veto Message, supra, at p. 1.) '
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The mag onty, however rejected the "procreation rationale” offered
b‘y the plamtiffs' in Thomasson and Proposztzon 22 Accordmg to the
ma_]onty, not only did the Attorney General expressly disavow that

-rationale [m]any safne-sex couples in California are raislng children, and

- our state's public policy supports provrdmg equal rights and protections to

such fannhes " (Marnage Cases, supra 143 Cal.App. 4th 873 [p 60, fn.
33].) -

By contrast the dissent concluded that-the marriage exclusmn fails

S rational ba51s review. Like the Colorado constitutional amendment bannmg

laws protecting gay men and lesbians from discnminatlon struck down in

o Romerv Evans (1996) 517 U.S. 620, 633, the mamage exclusion ' s1ngles :

out a deﬁned group to completely exclude froma cru01al social mstitution,

' Without ba31s in any charactenstlc of the group that distlngulshes it for any

7 relevant purposc." (Marriage Cases, supra, 143 Cal.App.4th 873 (conc. _

“and dis.: opn. of Kliné, J)) [p. 491.) The dissent recognized that "[jludicial
- deference to the importance the state or niany of its citizens attach to a
traditional bias against homosexuals is fundamentally at war with judicial
'- responsibility to protect the constitutional 13 ghts of traditionally disfavored
mlnonties " (Ibid. [p. 47).)

6. The role of'the judlcmry
In upholding the marriage exclusion, the maj ority did not srmply

hold that the mamage exclusion is constitutional; it concluded that the

judiciary lacks the 'power: to decide otherwise.

' Although the Court correctly ruled that these groups Jack standing,
‘it recognized that in conducting rational basis review it need not limit itself
to justifications put forth by the parties.
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We do not presume to hold same-sex marriage will

never enjoy the same constitutional protection as is
accorded to opposite-sex marriage,. . ... Californians'
_evolving notions of equality may eventually lead to the
recognition of a right to same-sex marriage and its .
ultimate status as a constitutionally guaranteed right.
However, these developments are still in their infancy,
and the courts may not compel the change respondents
‘seek. (Marriage Cases, supra, 143 Cal. App.4th 873

[p. 33]; see also ibid. [pp. 2, 55,59, 62.]) - -

- Similarly, Justice Parilli stated iﬁ her concurring_dpiﬁion; "The
' inedu_itiés of the curreﬁt parallel instituﬁéhs 'shoi;ld :nbt continue if one
_ 'grouP‘ of :citizens‘ is being denied state pﬁv_iléges and prbtecj_tioﬁs attendant
- to':m'am'age‘because they- were cre:ate'd with a sexual lolri:eﬁtation different
| from the maj ority, 1f Wé are to remai;l fa_ithful to our Consti_tuﬁon." _ '
- (Marriage Cas-es, supra,.l43 CaI.App;4th'87;3 (cc;nQ. opn, of Paﬁﬂi, 1) [p-
6]) Non_é:th'elejss, "lalf respect for the rule of law is to be maintained, courts
rrii;st accept and abide by their 'lilﬁitéd pOWers." (Ibid.) o
The dissent disagréed: "We arernot Being asked to redefiné |
marria-gc,-but simply to say that the Legislature cannot define it in a Way
._that violates the Constitution.” (Marriage Cases, supra, 143 Cél.App.4th
873 (cone. & dis. opn. of Kline, J.) [pp. 2‘78-29]7.) Quoting this Court in .
Lockyer, the dissent observed that the regulation of marﬁage is.withi.ﬁ the
prévince of the Legislature " 'except as the same may .be restricted by the

Constitution.! " (Ibid., quoting Lockyer, supra, 33 Cal.4th at p 1074).)

What Justice Jackson said in [Board of Education v.
Barnette (1943) 319 U.S. 624, 638}, about the Bill of
Rights, can also be said about the inalienable rights -

~ protected under article 1, section 1 of the California
Constitution: "The very purpose of a Bill of Rights
was to withdraw certain subjects from the vicissitudes
of political controversy, to place them beyond the
reach of majorities and officials and to establish them
as legal principles to be applied by the courts. One's
right to life, liberty, and property, to free speech, a free
press, freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they
depend on the outcome of no elections.” (Marriage
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C&ses, slupra,'143 Cal.App.4th 873 (conc. & dis. opn.
of Kline, 1.) [pp. 29-30], quoting Barnette, at p. 638.)

Finally,'the dissent pointed out that the majori.ty'_s‘_ reasoning was
strikingly similar to the reasoning of the Virginia 'Suprérhe Court repudiated

*in Loving. (Marriage Cases, supra, 143 Cal.App.4th 873 (cone. and dis.

| op'n..(')f Kline, I.) [pp 3727—33], citing Low’ng v. Commonwealth (Va. 1966) T

- 147 SE2d78, 82 ["Such arguments are properly addressable to-the
Iergi.s"l_atufe, which enacted the }é\%/ in the first place, and not to this court,
wh(')s?ej'pri:s(:ribc'cii Vr‘oI-e in the separated powe'ré'of goverﬁment_ isto.

| adj_liljr'dlicaté, and not to legi'éléte"].) "[TThe federal man”i'agé?cases‘," the..
dissent concluded, ';full:y respect the ]égisléﬁve responsibility to define

. marﬁagei they .sltand_only for the settled proﬁclasiticlnll that a definition

repugnant to t.hjel Constitution is void, and it is the special duty of the

judicial branch to say so when this is the case." (Marriage Cases, supra,

143 Cal.App.4th 873 (conc. and dis. opn of Kline, 1.) [p. 341.) i

E. DPetitions For Rehearing_Ahd Subsequent Modification
The City filed a petition for rehearing, asking the Court of Appealto
correct an erroneous statement in the opinion with respect to the record.

| ~ According to the petition, the majority mistakenly stated that there was no
' eviéencie in the record on the factors pertaining to _Whé;cher classiﬁcafions

based oﬁ sexual orientation are suspect. (San Francisco's Petition for

Rehearing at p. 1.) The plaintiffs in Woo and Tyler and certain interveners

' in the Thomasson and Proposition 22 cases also filed petitions for hearing.
(See Woo Petition for Rehearing; Tyler Petition for Rehearing; T, homasson

| Petition for Rehearing; Propbsition 22 Petition for Rehearing.)

The Court of Appeal denied rehearing but modiﬁed its opinion. It
modified the majority opinion to state that "no clear factual record was

developed addressing the three suspect classification factors™ and rep]aced
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the word "evidence" with the words "lower court findings" in another
sentence.'” (Mod. Order atp. 1.) It also modified the dissent by, adding the

following footnote:

The majority's statement that 'no clear factual record

-was developed [in the trial court] addressing the three
suspect classification factors' [citation] 1s inaccurate.
Although the trial court did not hold an evidéntiary
hearing and found it unnecessary to determine the
issue, the City proffered declarations addressing each -
of the three factors. With respect to immutability—the
only one of the factors the majority questions—these.
declarations state that homosexuality is not a mental

* jllness, that attempts to change an individual's .
sexnality have not been demonstrated empirically to be

“effective or safe, and that such interventions can be .
harmful psychologically. The state presented no
evidence to the contrary, although other parties
submitted declarations taking an opposing view. -
(Mod. Orderatp.2.) . . L g

DISCUSSION
The question whether the marriage exclusion, violates thc _
) cénstituﬁionai rights of gay men and lesbians is of tremendous importance
throughout California. Gay and lesbian couples and théirffamilies have
waited a long time to partake in thé validation that marriage alone c_ah
provide. (See Lockyer, supra, 33 Cal.4th at p. 1132 (conc. opn. of -
Kennard, J.).) The state séhctioned institution of marriage is hﬁ'ghiy
. esteemed by our society in a way that other relationships are not and may
never be. Marriage -"fulﬁl]é yeamin-és for security, safe haven and
connection that express our common humanity, . . . and the decision
whether and whom to mérry is among life's momentous acts of self-

definition." (Goodridge v. Dept. of Pub. Health (2003) 440 Mass. 309, .

12 As explained in footnote seven, the need to remand this action for
a trial on the suspect classification factors if this Court agrees with the
Court of Appeal does not support the denial of review. (See ante, at p. 13,
fn. 7.) '
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322) -Denyi_'n_g_' gay men and lesbians the right to choose uvhether and whom
to marry not only deprives them or" the "full protection of the laws" but -
;“exclude[s] them from the full range of human experienc'e." (Id.atp. 326.)
| This became evident in February 2004, when thousands of
. Californians poured mto the City and walked thel steps of Clty Hall. From
~ the Clerk's Off ice 1nsrde C1ty Hall to Van Ness Avenue they stood in line
and walted anx1ously~some th:rou ghout the night in wind and rarn—mfor
something that had long';e]uded them. Their-pr_esence,:excitement,r anxiety,
- and anticii')ation bespoke the yearning, described in Gob}:fridge Their '
'. Ionglng then was palpable and it has not subsided. They hunger for equal
) _treatment under our: state s law and for the respect and honor their

relatronshrps deserve and that only marrrage can confer

The partres have now litigated the issues deferred n Lockyer in two

- ]ower courts In the meantime, thousands of same-sex couples who tried to

g_et married in San Francisco continue to wait for a deﬁnltrve ruling on their
_claim for the same recognition and dignity that the State bestows on
married heterosexual couples. The time has come for this Court to provide
this ruling. |
| | Indeed, this issue affects not only the thous.ands of people who came
_ to City Hall in 2004, but also the hundreds of thousands of gay men and

Jesbians in California as well as their children and families. It also affects

government officials in places like San Francisco, who are presently forced

to deny marriage licenses to same-sex couples despite a committed belief
that they are violating the rights of those couples by doing‘ SO;

Concededly, there is presently no conflict among the Courts of
Appeal as to the constitutionality of the marriage exclusion. But if the
Judicial Council had thought that the issue should be addressed by multiple
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Acourts " it would have allonred the T yzef case, then pending in Los Angeles,
to proceed separately Instead, the. Counc1l coordmated that case with the
five San Francrsco cases. Furthermore if this Court were to deny rev1ew it
is unlrkely that subsequent litigation would advance the issues further than
they have already been advanced in these cases. Given the1r pressrng

' 1mportance the constltunonal issues presented here should not percolatc
. any further n the lower courts.’ | | _
‘ _Indeed,_ the federal courts have already abstained from deci_ding

| federal constitutional challenges to Califomia's marri'age eXclus'ion based
~ onthe assumption that the state constltutlonal challenges ralsed in these
| cases "would ultimately reach and be decrded by. the Callforma Supreme
Court." (See Smelt v. County of Orange- (Sth Clr. 2006) 447 F.2d 673, 676,
"678 fn. 13, 678-682.) As the Ninth Circuit recognrzed this Court's
resolutron of the state const1mtlonal issues may obvrate the need for federal
" courts to decide whether the exclusion violates thei.‘:federalConstltutlon. .
(d.at681) - -

Likewise, the other branches of California government have deferred

their consideration of the propriety of the marriage exclusion pending a .
decision by this Court. Indeed, the Governor vetoed legislation that would
have legalized same-sex martiages in iaart becanse the constitutionality of

the marriage exclusion "will likely be decided by" this Court. (Governor's

.. Veto Message, supra, at p. 1.}

.. The State itself has stated twice before that these issues are'of great
statewide importance and should be resolved by this Court. In llockyer,Irthe
State urged this Court to decide-the underlying constitutional issues right
away: "[A] definitive resolution by this Court of the fundamental
constitutional questions involved would provide much-needed certainty and
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. 'guidarlce to lower courts atld the pul)lic." (RFIN, Exh. B [Origilt_al Petitidn |
for Writ of Mandate, Prohibition, Certi(_)rari and/or Other Appropn'ate
| | Relief: Request for Immediate Cease and Desist Order and/or Stay of
o Proceedmgs Lockyer v. City and County of San Franczsco No. 8122923
. filed February 27, 2004 at p. 4].) And after the tnal court 1ssued its

-dec151_on m these cases, the. State again urged this Court to dec1de the issues:

" "These cases present issues of great public importance t_hat require prompt

resolution by this Court." (RFIN, Exh. C [Petition to Transfer Appeals,

- '-Cl'ty‘c-md County of San Frltncisco v. State of California, et al, , No.

8135207 filed July 1 2005 (Transfer Pet ) at p. 4].) "Same-sex couples

_ _should be g1ven a prompt determination as to’ whether they can marry,“ the )
_ State contended, "and should not have to put thetr lives and affairs on hold
mdefmltely whlle this matter works its way through several levels of court

' proceedmgs " (Ibzd [Transfer Pet. at p. 6].)-

In short, this is the major civil 11 ghts issue of our time. And this

. -7 : Cour_t should have the final word.

- Finally, the Court may wish to address the debate between the

*_ majority and dissent over the role of the judiciary in deciding controversial,

constitutional issues. As this Court has long recognized, "[tThe judiciary,
from the very nature of its powers and the means 'gi\_ren it-b_-y the
Constitution, must possess the right to coﬁ.strue- the Constitution in the last
resort . . . . It would be idle to make the Conetittltion the supreme law, and

then require. the-judges-t‘o take the oath to support it, and after all that,,

require the Courts to take the Jegislative construction as correct.”" (Nogues

V. Douglass (1857) 7 Cal. 65, 70; see also McGlung v. Employment

 Development Dept. (2004) 34 Cal.4th 467, 469.) The City respectfully

submits that if the marriage exclusion is to be upheld, it must be based on a
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substantive constitutional'rationale rather than deference to tradition and .

b

political will. 1f, as the City believes, there is no defensible substantive

_rationale, the marriage exc]usmn must be struck down.

CONCLUSION

Based on the foregoing, the Clty respectfully requests that thls Court R

grant its Petition for Review. .

'Dated: ‘November 13,2006 '
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