MURDER
AT HOME

AN EXAMINATION OF LEGAL AND COMMUNITY RESPONSES
TO INTIMATE FEMICIDE IN CALIFORNIA

VOLUME ONE

Marci L. Fukuroda
Supervising Attorney
Violence Against Women Projects

California Women'’s Law Center

October 2005

Special thanks to the Blue Shield of California Foundation for supporting the printing and
distribution of this report. The ideas expressed herein are those of the author or persons
interviewed for this report and do not necessarily represent the official position or
policies of the Blue Shield of California Foundation.




The California Women’s Law Center works to secure justice for women and girls by ensuring that life opportunities for

women and girls are free from unjust social, economic and political constraints.

This report is intended to provide background information on California and federal law. Receiving and/or reading
this policy brief does not make you a client of the California Women's Law Center. It is not intended to be, nor shall it

be relied upon as, legal advice.

© Copyright 2005 California Women’s Law Center. All rights reserved. These materials cannot be used or reproduced

in whole or in part for any purpose whatsoever without the express permission of the California Women’s Law Center.



This report is dedicated to Abby, Philip and Laura,

and to everyone who has lost a loved one to domestic violence.



Table of Contents

CHAPTER ONE
INTRODUCTION

CHAPTER TWO
PREVENTING DOMESTIC VIOLENCE HOMICIDE

CHAPTER THREE
THE CRIMINAL JUSTICE SYSTEM

CHAPTER FOUR

LAW ENFORCEMENT RESPONSE TO
DOMESTIC VIOLENCE

HOW FAR HAVE WE COME?
WHERE ARE WE NOW?
WHERE DO WE GO FROM HERE?

CHAPTER FIVE

LAW ENFORCEMENT RESPONSE TO
OFFICER-PERPETRATED DOMESTIC VIOLENCE

HOW FAR HAVE WE COME?
WHERE ARE WE NOW?
WHERE DO WE GO FROM HERE?

CHAPTER SIX
LEGAL LIABILITY OF LAW ENFORCEMENT

CONSTITUTIONAL REMEDIES
STATE TORT REMEDIES
WHERE DO WE GO FROM HERE?

11

17

29
35
67
90

115
118
130
138

153
155
183
198



Table of

Contents

CHAPTER SEVEN

PROBATION SUPERVISION OF
DOMESTIC VIOLENCE OFFENDERS

HOW FAR HAVE WE COME?
WHERE ARE WE NOW?
WHERE DO WE GO FROM HERE?

CHAPTER EIGHT

POST-HOMICIDE DATA COLLECTION
AND DEATH REVIEW

DATA COLLECTION

HOW FAR HAVE WE COME?
WHERE ARE WE NOW?

WHERE DO WE GO FROM HERE?

DOMESTIC VIOLENCE DEATH REVIEW
HOW FAR HAVE WE COME?

WHERE ARE WE NOW?

WHERE DO WE GO FROM HERE?

APPENDIX

SURVEY OF 100 MURDERS OF WOMEN AT
THE HANDS OF THEIR MALE INTIMATE PARTNERS

ACKNOWLEDGMENTS

213
214
219
227

235

237
238
247
255

257
257
278
293

309

324






Introduction

Chapter One

NINA CLARE LEIBMAN

Nina was a dynamic and accomplished woman. As a young girl growing
up in the San Fernando Valley, Nina developed a passion for cinema that led to
a career as a professor of film and television studies. Nina served on the faculty
of Lloyola Marymount University, the University of California at Santa Cruz, and
Santa Clara University where she was well-liked and respected by her students

and peers. By the age of 38, Nina had authored numerous publications in her

field and had published her first book.

Nina'’s greatest passion, however, was her two children, Philip and Laura.
Nina was a loving mother who had close, devoted relationships with her family
and an intimate circle of friends. Even those who knew Nina briefly were struck

by her intelligence, accessible nature, and contagiously warm spirit.

What was not immediately apparent about Nina, however, was that she
was in an abusive marriage. By 1995, the verbal and emotional abuse heaped
upon Nina and her children by her husband of ten years, Ken Donney, had
seriously escalated. Consequently, in September of 1995, Nina filed for divorce.
Because Ken'’s attorney advised him not to move out of the family home until he
had secured a custody arrangement for the children, Nina began sleeping on
the foldout couch in the den of the home while the couple negotiated a custody

agreement.

In the early morning hours of October 27, 1995, the day before he was
scheduled to move out of the family home, Ken entered the den where Nina
slept, and closed the door. He woke Nina, beat her in the face, and stabbed
her multiple times in the chest with an eight-inch kitchen knife. Nina, who did
not have her glasses on and was legally blind without them, was unable to
defend herself or escape. When she finally collapsed near the foot of the bed,

she had more than two dozen stab wounds. Her seven year-old son, Philip, was
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Introduction

The depiction of intimate
partner murder as a shocking
and unexpected family trag-
edy overlooks the prevent-
able nature of many of these
deaths and absolves the com-
munity of its responsibility for
developing ways to better in-
tervene in potentially violent

and lethal relationships.

awakened by her screams and went to check on his mother. The last words that
Philip heard his mother say were, “I don’t want to die.” Ken responded, “You

should have thought of that before.”

On May 14, 1996, a week before his trial date, Ken pled guilty to second-
degree murder. Although Ken claimed that he wanted to spare his children the
pain of a criminal trial, his guilty plea also spared him from the possibility of
a conviction for first degree murder and a minimum mandatory sentence of 25
years to life in prison. Ken is now serving sixteen years to life at the California

Men’s Colony in San Luis Obispo.

The horror of Nina's story did not end with her brutal murder. Community
members expressed disbelief over the fact that this kind of violence could happen
in what seemed to be a perfect, upper-middle class family. Disturbingly, Ken
received public support from numerous colleagues and friends and was often
portrayed as one of the “victims” of the heinous crime that he committed. Even
the judge who presided over Ken's sentencing hearing described the murder as
a “family tragedy,” rather than as a malicious and criminal act of violence. The
media painted a sympathetic portrait of Ken as a loving father and a gentle
man who had been driven to murder simply because he loved his family too
much. What is worse, some reporters and community members suggested that
Nina was somehow at fault for her own murder by focusing more on her actions
prior to her murder, rather than Ken's, such as the fact that she minimized Ken’s
abusive behavior to others, failed to get a kick out order after filing for divorce

and refused Ken's attempts to reconcile for the children’s sake.

Taken together, these portrayals not only trivialize the brutality and
injustice of Nina's murder, they absolve Ken Donney of personal accountability
for the crime he committed. Moreover, the depiction of intimate partner murder
as a shocking and unexpected family tragedy overlooks the preventable nature

of many of these deaths and absolves the community of its responsibility for
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developing ways to better identify and intervene in potentially violent and lethal

relationships.

INTIMATE PARTNER FEMICIDE

Although a decade has passed since Nina’s murder, her story continues
to echo in the lives and deaths of women murdered by their intimate partners.
Women in California are more likely to be killed by their intimate partners than
by strangers.! Indeed, although women accounted for only 19 percent of ll
homicide victims in 2002, they constituted almost 80 percent of all intimate
partner homicide victims that year.® 4 Overall, an average of 124 women are
killed each year in California as a result of domestic violence, and this number
has been increasing in recent years.® The loss of each of these lives is the loss
of a mother, daughter, sister or friend. It is the loss of a life that contributed, and
should have continued to contribute, to society and the lives of those around

them.

What is most tragic about these deaths is that many of them could have
been prevented. Effective legal and community interventions can break the cycle
of domestic violence before it escalates into serious violence or murder and
provide victims and their children with services that enable them to leave and
survive an abusive relationship. Indeed, regardless of the nature and extent of
abuse suffered by a victim, every woman in an emotionally or physically abusive
relationship faces a risk of lethal violence by her abuser. Whether abuse is
physical, emotional, economic or sexual, an abuser’s primary objective is to
establish power and control over his victim.® In such cases, taking the victim’s
life becomes the ultimate exertion of power and control by an abuser over his
victim. It is critical, therefore, that all legal and community systems that come
info contact with victims and/or perpetrators of domestic violence are able to

effectively identify and respond to signs of abuse in a relationship.

Women in California are
more likely to be killed by
their intimate partners than

by strangers.
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THE MURDER AT HOME PROJECT

The Murder at Home Project was established in 1999, in memory of
Nina Clare Leibman. The Project investigates and highlights systemic problems
concerning the prevention and punishment of intimate partner femicide in
California. The Project also examines how media language with regard
to these cases shapes the public’s view and awareness of intimate partner
murder, contributing to stereotypes that can keep women in danger or create
unjustified sympathy for batterers who kill their partners. The overarching goal
of the Murder at Home Project is to advance policies that improve the way in
which California’s criminal justice and community agencies respond to domestic

violence and domestic violence murder.

The Murder at Home Project focuses on domestic violence deaths in order
to provide a more expansive analysis of how legal and community systems
respond to domestic violence in general. When a domestic violence death
occurs, for example, it is important to first examine what could have been done
to prevent that death. A variety of different government agencies and community
systems play a role in responding to domestic violence. Each of these agencies
and systems must be responsible for appropriately intervening in domestic
violence situations before they escalate into serious injury or death. Focusing on
domestic violence deaths also requires an examination of the various issues that
arise after an intimate murder has occurred. Effective criminal prosecution, data
collection and media coverage concerning these murders all contribute to the

prevention of domestic violence and domestic violence deaths.

Another goal of the Murder at Home Project is to advance policies derived
from actual intimate murder cases and concerns raised by professionals who
work in the domestic violence field. For example, our first major achievement
under the Project was to secure legislation to address a problem highlighted
by Nina's case. One of the factors that contributed to Nina's risk of harm was

that she and Ken were living together in the family home while they were
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going through divorce proceedings. The reason that Ken was still living in the
family home at the time of the murder was that he was advised by his family
law attorney that moving out of the home and leaving the children with Nina
could jeopardize his child custody rights. We conducted a survey of family law
attorneys and discovered that this legal advice was routine in family law cases
involving a child custody dispute. The reason for the advice was that, at the time,
courts tended to view the fact that a parent has moved out of the family home
as a negative reflection of that parent’s relationship with, and responsibility for,

their children.

We felt that forcing parties to remain in the same home when they are
going through a divorce or child custody dispute creates a “pressure cooker”
situation that can ignite violence even in relationships with no prior history
of abuse or conflict between the parties. Moreover, we feared that domestic
violence victims would be unfairly denied custody of their children if they were
forced to flee their abusers while child custody proceedings were pending and
did not have the resources to take their children with them. Codified in Family
Code Section 3046, the legislation that we helped secure prohibits family courts
from considering the fact that a parent has moved out of the family home as a
factor in determining that parent’s custody or visitation rights, particularly where

a parent leaves the home to escape domestic violence.

In addition to this effort, through the Murder at Home Project, we have
advocated for numerous legislative and policy changes to enhance domestic
violence prevention efforts. We have also engaged in public education, training,
technical assistance, and high impact litigation aimed at improving prevention
efforts. Shortly after the Project was established, however, it became clear that
a comprehensive examination of legal and community responses to domestic
violence was needed in order to adequately address the complex nature of
domestic violence, as well as the complex relationships among the various
systems that address this violence. It is for this reason that we decided to issue

this groundbreaking report.
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THE MURDER AT HOME REPORT -
SCOPE AND METHODOLOGY

There are a variety of different legal and community systems that play a
vital role in identifying and responding to abuse suffered by domestic violence
victims. Whether it is the criminal justice system, social service system, medical
community, legal services, family courts, or a victim’s personal support system
— each of these systems must be responsible for appropriately intervening
and responding to domestic violence before this violence escalates into serious
injury or death. Murder at Home: An Examination of legal and Community
Responses to Intimate Partner Femicide in California (“Murder at Home Report”)
is a comprehensive assessment of how different systems work together, and
separately, to address domestic violence and domestic violence murder in our

state.”

This first volume of the Murder at Home Report focuses on law enforcement
and probation department responses to domestic violence, as well as inter-agency
efforts to gain meaningful information and prevention strategies through post-
homicide data collection and domestic violence death reviews. Also included in
this volume are the results from our survey of 100 cases, occurring from 1998

through 2002, in which women were murdered by their male intimate partners

(“100-Case Survey”).

Future volumes of the Murder at Home Report will examine other systems
and issues that play a role in domestic violence homicide prevention including the
criminal prosecution and punishment of domestic violence, medical community
responses to domestic violence, family court responses to domestic violence,
civil remedies for domestic violence, and economic issues facing domestic
violence victims. We will also examine how domestic violence prevention efforts
and issues impact underserved communities of victims including young women,

women of color and women in rural communities.
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The Murder at Home Report addresses the following three areas for each

topic covered:

e How Far Have We Come? Chronicles important
advancements and setbacks concerning domestic violence
prevention and response efforts in the targeted area.

* Where Are We Now? Summarizes research and commentary
gathered from interviews with professionals who work in the
domestic violence field in order to reflect the current status of
prevention and response efforts in the targeted area.

e Where Do We Go From Here? Sets forth policy
recommendations for improving legal and community responses to
domestic violence and domestic violence murder in the targeted
area.

The assessments of current practices and policy recommendations included
in this volume are based, in part, on interviews and roundtable discussions®
conducted with over 100 professionals throughout the state who work in the
domestic violence field. These professionals included coroners, prosecutors,
law enforcement officers, probation officers, healthcare professionals, victim
advocates, family law attorneys, civil rights attorneys, victim-witness assistance
representatives, representatives from the California Attorney General’s Office,
and academics. Our interviews and roundtable discussions reached professionals
in 41 out of 58 California counties. Our assessments and recommendations were
also based on our analysis of current research and model programs concerning

domestic violence prevention, as well as the results of our 100-Case Survey.
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(Footnotes)

1. The California Department of Justice was able to identify the relationship of the victim
and offender in 345 femicides that occurred in California in 2002. Forty-one (41) percent of
these femicides were perpetrated by an intimate partner. Only 17 percent were perpetrated by a
stranger. See Homicide Crimes 2002: Gender and Race/Ethnic Group of Victim by Relationship
of Victim to Offender, CALFORNIA DEPARTMENT OF JusTiCE, CRIMINAL JusTiCE STaTisTics CENTER, Table 12,
available at http://caag.state.ca.us/cjsc/publications/homicide/hm02/tabs/12.pdf (accessed
August 9, 2005).

2. Homicide Crimes, 1993-2002: By Gender of Victim, CAUFORNIA DEPARTMENT OF JUSTICE,
CrIMINAL JusTice StamisTics CENTER, Table 2, available at http://caag.state.ca.us/cjsc/publications/
homicide/hm02/tabs/2.pdf (accessed August 9, 2005).

3. There were a total of 178 intimate partner murders in California in 2002. In 79 percent
of these murders (141 of 178), the victim was a current or former wife or girlfriend of the
perpetrator. Seven of the 178 murders involved homosexual relationships in which the gender
of the victim/perpetrator was not identified. Thus, the percentage of female victims of intimate
partner homicide in 2002 may be slightly higher depending on the gender of these victims. See
Willful Homicide Crimes, 2002, County by Victim to Offender Relationship, CALFORNIA DEPARTMENT
oF JusTice, CRIMINAL JusTice StamisTics CENTER, (on file with author).

4. See also, Hemenway, D., Shinoda-Tagawa, T. & Miller, M., Firearm availability and
female homicide victimization rates among 25 populous high-income countries, JAMWA (2002),
57:100-104 (while the United States accounts for 32% of the total female population among the
25 highest income nations, it accounts for 70% of all female homicide victims in these nations).

5. According to California Department of Justice Statistics, the following numbers of
women were killed each year by an intimate partner from 2000 to 2003: 2000 - 104 women;
2001 - 130 women; 2002 — 128 women; 2003 — 134 women. See Willful Homicide Crimes,
2000, Precipitating Event: Domestic Violence, County by Victim to Offender Relationship; Willful
Homicide Crimes, 2001, Precipitating Event: Domestic Violence, County by Victim to Offender
Relationship; Willful Homicide Crimes, 2002, Precipitating Event: Domestic Violence, County by
Victim to Offender Relationship; Willful Homicide Crimes, 2003, Precipitating Event: Domestic
Violence, County by Victim’s Relationship to Offender; CauFORNIA DEPARTMENT OF JUSTICE, CRIMINAL
Justice Stamistics CeNTeR, (on file with author).

6. Violence in the Family: Report of the American Psychological Association Presidential
Task Force on Violence in the Family, AMERICAN PsyCHOLOGICAL AsSOCIATION (1996).

7. The issues covered in this volume of the report are limited to domestic violence and

domestic violence homicide cases involving a female victim and a male perpetrator. Issues
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concerning domestic violence and domestic violence homicide among lesbian, bi-sexual and
transgendered women will be covered in future volumes of the Murder at Home report.

8. We conducted a Northern California Roundtable Discussion and a Central California
Roundtable Discussion. The Northern California Roundtable Discussion was attended by fifteen
(15) professionals who work in the domestic violence field. These professionals represented a
total of nine (9) counties in Northern California. The Central California Roundtable Discussion
was attended by nine (9) professionals who work in the domestic violence field. These

professionals represented a total of nine (9) counties in Central California.
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PREVENTING DOMESTIC VIOLENCE HOMICIDE

On August 8, 2002, authorities discovered the body of Loretta Paluszynski
in the bedroom of her Salinas apartment. loretta had been brutally beaten and
repeatedly stabbed by her ex-boyfriend, Juan Gabriel Nunez. Juan fled the
scene and is still at large. Family and friends described Juan as “possessive”
and witnessed his physical abuse of Loretta. On one occasion, Juan beat Loretta
so badly that she had to be hospitalized for her injuries. Loretta subsequently
obtained a restraining order against Juan. One year before her murder, Juan
was convicted of violating the restraining order and was placed on probation.
Less than two months before the murder, Juan was again charged with violating
a restraining order, domestic abuse against Loretta and abuse against her 4-year
old son. When Juan failed to appear in court on these charges, the court issued
a warrant for his arrest. Juan managed to evade arrest and, a few weeks later,

Loretta was dead.!

The first, and most critical, step in addressing intimate partner homicide in
California is to examine how these murders can be prevented. Our survey of 100
intimate femicides in California (“100-Case Survey”) revealed some disturbing

similarities in the lives of women murdered by their male intimate partners:

®  Most of the perpetrators had a confirmed history of domestic
violence against the victim (59% of cases had a history of
domestic violence and, in 47% percent of these cases, the abuser
made prior threats on the victim’s life);

e Nearly half (45%) of the victims had recently separated or were in
the process of separating themselves from their abuser at the time
of the murder;

e A significant number of perpetrators had prior contact with the
criminal justice system for domestic violence against the woman
they ultimately killed (59% of perpetrators with prior arrests had
been arrested for domestic violence against the victim they killed;

The first, and most critical,
step in addressing intimate
partner homicide in Califor-
nia is to examine how these

murders can be prevented.
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Domestic violence murders
are often the culmination
of escalated violence in re-
lationships where there is a
history and pattern of abuse

against the victim.

26% of the perpetrators who had prior criminal convictions were
convicted of domestic violence against the women they killed); and

* The vast majority of victims who were abused never sought court,
medical or community services for domestic violence (86% of
abused victims never sought domestic violence-related services
from hospitals, shelters or community-based organizations prior to
their murder, and only 20% had an active restraining order against
their abuser at the time of the murder).

These findings illustrate what domestic violence professionals and
policymakers have urged for years — domestic violence homicides are some of

the most preventable homicides that occur in our society.

Several reasons have been cited for the predictability and “preventability”
of these murders. First, unlike stranger murder, domestic violence homicide is
typically not a crime of sudden, unanticipated violence by an intimate partner.
Rather, these murders are often the culmination of escalated violence in
relationships where there is a history and pattern of abuse against the victim.
A study of 220 female victims of intimate partner homicide found that 70% of
the victims had been physically abused by their intimate partners prior to their
deaths.? Preventing domestic violence homicide necessarily includes preventing

the occurrence and reoccurrence of domestic violence in general.

Second, in addition to a history of abuse in the relationship, other identifiable
factors contribute to a woman'’s risk of intimate partner murder. Studies show
that, in cases where women are abused by their male partners, the abuser’s
access to guns, unemployment, prior threats on the victim’s life, and escalating
severity of violence against the victim are among the most significant predictors
of intimate partner murder.® A victim’s attempts to separate herself or her children
from a highly obsessive and controlling abuser has also been cited as a serious
risk factor for intimate partner murder.* Recognizing and adequately responding
to these “warning signs,” therefore, can mean the difference between life and
death for many women at risk of violence or murder at the hands of their intimate

partners.
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“Warning signs” can also occur in relationships where no history of
violence or abuse exists. Studies show that factors such as a male partner’s highly
controlling and jealous behavior, chronic substance/alcohol abuse and suicidal
tendencies are associated with an increased risk of intimate partner homicide
for women in non-abusive relationships.> Our 100-Case Survey revealed that 17
percent of perpetrators with no confirmed history of abuse against their victim
had a known recent history of drug or alcohol abuse, or were using drugs and/or
alcohol at the time of the murder. In addition, the survey revealed that 20 percent
of non-abusive perpetrators had a known recent history of mental illness, or were

suffering from a serious mental condition at the time of the murder.

Moreover, risks for women in non-abusive relationships may be intensified
when coupled with a traumatic event for the perpetrator, such as a sudden loss
of employment, known or suspected infidelity by the other partner, or threats
of separation by the other partner. In 49 percent of our surveyed murder cases
involving a non-abusive relationship, the victim had recently separated herself from
the perpetrator, the perpetrator suspected the victim was having an affair or was
jealous of a new intimate relationship and/or the perpetrator was experiencing
serious financial difficulties. In light of the above statistics, domestic violence
homicide prevention must include strategies for identifying and responding to the

predictors of intimate partner murder in non-abusive relationships.

Finally, studies show that, prior o the time of murder, victims and perpetrators
of domestic violence homicide often come into contact with, or seek the help of,
agencies and individuals whose intervention could have reduced the victim's risk
of danger. An examination of domestic violence homicides in Oklahoma, for
example, found that victims and perpetrators often had repeated contacts with
the legal system and service providers and, in 57 percent of the cases surveyed,
someone (family members, law enforcement and/or friends) knew of ongoing
violence in the relationship.® In our 100-Case Survey, in 92 percent of cases with

a confirmed history of abuse, the parties had prior contact with police, courts or

Victims and perpetrators of
domestic violence homicide
often come into contact with,
or seek the help of, agencies
and individuals whose inter-
vention could have reduced

the victim's risk of danger.
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In our 100-Case Survey, in
92% of cases with a con-
firmed history of abuse, the
parties had prior contact
with police, courts or commu-
nity service providers regard-
ing incidents of domestic
violence and/or family and
friends knew of the abuse in

the couple’s relationship.

community service providers regarding incidents of domestic violence and/or

family and friends had prior knowledge of abuse in the couple’s relationship.

The magnitude of a woman’s risk of being murdered by her intimate
partner, therefore, depends on how effectively different systems and individuals
identify and respond to abuse suffered by domestic violence victims. Whether
it is the criminal justice system, social service system, medical community, legal
services, family courts, or a victim's personal support system — each of these
systems must be responsible for appropriately intervening and responding to

domestic violence before this violence escalates into serious injury or death.

Indeed, the predictable nature and cycle of domestic violence has caused
practitioners and policymakers in California, and throughout the country, to
implement different strategies for improving the way that individual systems
respond to victims and perpetrators of such violence. Each attempt to improve
current practices contributes to the “prevention” of domestic violence homicide.
Nevertheless, while law enforcement agencies, courts, prosecutors, health
professionals, and social service organizations have all made significant
improvements in addressing domestic violence generally, preventable homicides

still occur at an alarming rate.

In this volume of the report, we examine and make recommendations
regarding efforts to prevent domestic violence and domestic violence homicide
in the following areas: law enforcement, probation, data collection and
death review. Future volumes of the report will examine other systems and
issues that play a role in domestic violence homicide prevention including the
criminal prosecution and punishment of domestic violence, medical community
responses to domestic violence, family court responses to domestic violence,
civil remedies for domestic violence, and economic issues facing domestic
violence victims. Future volumes will also examine how all of the above systems

and issues impact underserved communities of victims.
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1. Sources: Nix, K., Salinas police seek victim’s ex, man has criminal history of abuse,

THe CAUFORNIAN (August 10, 2002); Nix, K., Police on lookout for killing suspect, THE CALFORNIAN
(August 13, 2002); Nix, K., Protection orders not always helpful outside the legal bounds, THe
CAUFORNIAN (August 29, 2002); and Nix, K., Loretta Paluszynski stabbed to death; suspect evades
capture, THE CAUFORNIAN (August 8, 2003).

2. Risk Factors for Femicide in Abusive Relationships: Results From a Multisite Case Control
Study, AMERICAN JOURNAL OF PusLic HeAltH, VoL. 93 No. 7 (July 2003).

3. Id.; Campbell, J., et al., Assessing Risk Factors for Intimate Partner Homicide, NATIONAL
INSTITUTE FOR JUSTICE JOURNAL, Issue No. 250 (2003); Walton-Moss, J. and Campbell, J., Intimate
Partner Violence: Implications for Nursing, ONUNE JOURNAL OF Issues IN NUrsiNG, VoL. 7 No. 1
(January 31, 2002).

4. Family and Intimate Partner Violence Homicide, ViRGINIA DEPARTMENT OF HEALTH, OFFICE OF
THE CHIEF MEDICAL ExAMINER (2000) p. 5; Moracco, K., et al., Female Intimate Partner Homicide: A
Population-Based Study, JAMWA, VoL. 58, No. 1 (2000); Campbell, D., et al., Could We Have
Known?2 A Quadlitative Analysis of Data from Women Who Survived an Attempted Homicide by
an Intimate Partner, JOURNAL OF GENERAL INTERNAL MEDICINE, VoL. 18, Issue 10 (2002).

5. Campbell, supra note 3; Block, C., Chicago Women’s Health Risk Study (Part | and Il),
Final Report, NCJ 183128, U.S. DepARTMENT OF JusTICE, NATIONAL INSTITUTE OF JusTiCE (Washington,
DC: June 2000).

6. Murder in Oklahoma: A Report of the Oklahoma Domestic Violence Fatality Review

Board, OktaHoma DomesTic VIOLENCE FaTALTY RevieEw Boarp (2002).
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THE CRIMINAL JUSTICE SYSTEM

On July 17, 1999, Jackie Anderson called the Mendocino County Sheriff’s
Department to report that her estranged husband, David Anderson, was at her
home, threatening her. Soon after Jackie ended the call, David dragged her to
the basement of the home, put a gun in her mouth, and shot her. By the time that

sheriff's deputies arrived at the scene, Jackie was dead.

Criminal records evidencing David’s history of abuse against Jackie
date back to 1992 when he was charged with four misdemeanors, including
assaulting Jackie with a deadly weapon. David pled guilty to driving under the
influence and resisting arrest, all other charges were dismissed, and he was
placed on probation. In 1996, David was charged with misdemeanor battery
against Jackie, as well as multiple misdemeanors and felonies for violence and
threats against responding officers. David pled guilty to misdemeanor battery
on a police officer, all other charges were dismissed, and he was sentenced to

two years probation.

In June 1999 less than three weeks before the murder, David was
arrested for hitting Jackie and threatening to kill her and her three children.
That night, sheriff’s deputies issued an emergency protective order to Jackie
and recommended that felony charges of spousal abuse, false imprisonment
and terrorist threats be filed against David. Instead, the district attorney charged
David with only a probation violation and obtained a criminal protective order
requiring David to stay away from Jackie and her children. Two days later,

David was released on just $2,500 bail.

On the day before the murder, sheriff’s deputies were called when David
showed up at the family home in violation of a restraining order. However, the
criminal protective order issued by the court was, inexplicably, never entered into

the sheriff department’s computer system. Moreover, although Jackie obtained a

The criminal justice system
has been the primary focus
of historical and current ef-
forts to combat domestic

violence.
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The Criminal Justice System

civil protective order against David a few days earlier, she had not yet delivered
a copy of the order to the sheriff’s department. Consequently, sheriff’s deputies
failed to enforce either of these orders and no arrest was made. The next

morning, David returned to the home and killed Jackie.!

For centuries, the American criminal justice system turned a blind eye to
domestic violence. While efforts to prevent and punish domestic violence date
back as early as the mid-1600s,? movements toward the effective criminalization
of domestic violence were short-lived and failed to overcome overwhelming
societal perceptions that domestic violence was, above all else, a private
family matter.® In fact, it was only thirty years ago that the first cohesive and
comprehensive anti-domestic violence movement in our country began to take

shape.

The criminal justice system has been the primary focus of historical and
current efforts to combat domestic violence. In the 1960s, women'’s rights
advocates, victim advocates, and policymakers across the nation began to raise
public awareness about the seriousness of domestic violence and the need to
hold batterers criminally accountable for abuse.* Heightened public awareness
about domestic violence led to significant criminal justice reforms in the 1970s
and 1980s that transformed domestic violence from a private family matter,
to a public problem warranting intervention by the state.® For instance, laws
specifically criminalizing domestic violence and allowing for warrantless arrests

of domestic violence offenders became commonplace among states.

With the creation and expansion of criminal domestic violence laws came
increased reporting of domestic violence as a crime and increased investigation
and prosecution of domestic violence. By the 1990s, most states, including
California, supplemented laws criminalizing domestic violence with laws
mandating law enforcement and criminal justice responses to domestic violence

and establishing special criminal protections for domestic violence victims.”
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As the criminal justice community grew more seasoned in handling
domestic violence cases, reforms began to address specific frustrations that
arose among criminal justice professionals when handling domestic violence
cases. The past decade and a half, therefore, has been marked with criminal
justice reforms aimed at remedying specific problems that inhibit the effective
investigation and prosecution of domestic violence cases, such as lack of victim
cooperation and persisting bias toward domestic violence victims within the
criminal justice community.® These reforms include the development of written
protocols for law enforcement’s response to domestic violence, institution of “no-
drop” prosecution policies, creation of specialized criminal courts dedicated to
hearing domestic violence cases, and increased training requirements for law

enforcement and criminal justice professionals.?

As a result of these targeted reforms, society has vested a substantial
amount of authority and faith in the criminal justice system by making it the
primary “system” responsible for responding to domestic violence. Thus, while
the criminal justice system’s response to domestic violence is only one of many
responses that contribute to reducing the incidence of domestic violence

homicide, it is clearly one of the most significant interventions to date.

Improving Criminal Justice Responses to Domestic Violence

The criminal justice system consists of many different agencies and
institutions (i.e., law enforcement, criminal courts, prosecutors, and probation
departments), each of which have felt, and continue to feel, the impact of domestic
violence reform. While there have been many changes in the way the criminal
justice system responds to domestic violence, the overall goals of criminal justice
reform have remained fundamentally the same over the past thirty years. These
goals are (1) ensuring victim safety from repeated or escalated acts of violence

or abuse and (2) ensuring batterer accountability for abusive criminal conduct.

Society has vested a sub-
stantial amount of author-
ity and faith in the criminal
justice system by making
it the primary “system” re-
sponsible for responding to

domestic violence.
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Domestic  violence poses
a serious threat to public
safety. In our 100-Case Sur-
vey, a person other than the
intended victim was either
injured or killed at the time
that the murder took place in
1 out of every 5 cases sur-

veyed.

In striving to achieve these goals, advocates and criminal justice
professionals alike constantly struggle with the unique tension presented by the
criminalization of domestic violence. On one hand, efforts to improve criminal
justice responses to domestic violence are often grounded in the belief that
domestic violence is a serious crime that should be treated by the criminal justice
system as seriously as violent crimes committed against strangers. On the other
hand, the intimate nature of the victim and offender’s relationship in cases of
domestic violence, as compared to stranger violence, often demands special

considerations and protections from the criminal justice system.

Indeed, while victims of stranger violence seldom suffer future violence
from their attackers, many victims of intimate partner violence continue to have
personal contact with their perpetrators even after seeking help from the criminal
justice system. This is particularly true if the victim lives or has children with the
abuser. Consequently, domestic violence is one of the few crimes for which
local agencies have developed multidisciplinary response teams, consisting of
specially trained victim advocates and mental health professionals, to provide
support, counseling and information to victims at the scene of a reported domestic
violence incident. These special intervention services help victims better prepare
themselves to leave an abusive relationship and seek assistance for domestic

violence.

Compounded with the tensions caused by the victim and perpetrator’s
intimate relationship is the reality that domestic violence is generally not perceived
as a “public crime.” While society has grown to view domestic violence as
unacceptable criminal conduct, most people perceive the threat of harm posed
by domestic violence as being limited to the safety of the individual victim of
abuse. Unlike other violent crimes, such as car-jackings and muggings, domestic

violence is not viewed as a threat to the safety of the public at large.

This attitude may make it difficult to convince criminal justice agencies to

devote scarce resources to maintaining or expanding specialized programs and
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services for domestic violence crimes. It may also make it difficult to generate
widespread support for sweeping criminal justice reforms aimed reducing the

incidence of domestic violence and domestic violence homicide in our state.

What is worse, these public perceptions are patently untrue. In our survey
of 100 cases of intimate femicides in California, a person other than the victim
was either injured or killed at the time that the murder took place in 1 out of
every 5 cases that we surveyed. A total of 16 children and 11 adults were killed
in addition to the 100 female murder victims. The collateral victims in these
cases included children, siblings, new intimate partners, co-workers, neighbors

and friends.

Finally, there are those who feel that the criminal justice system is simply
ill-equipped and unsuited to take such a primary role in responding to domestic
violence. Given the high rates of domestic violence and domestic violence
homicide that contfinue to occur in our communities, advocates across the
country have questioned whether the heavy reliance on the criminal justice
system has been misplaced, and whether other approaches, such as active
“community policing,”'® would be more effective in reducing the incidence of

domestic violence in our society."

Indeed, U.S. Department of Justice statistics show that victims of domestic
violence have not benefited equally from criminal justice reform. In fact, these
statistics suggest that advancements in the area of domestic violence have
primarily benefited men. From 1976 to 2000, the number of Caucasian male
victims of intimate partner homicide in the U.S. decreased by 54 percent'?
and the number of African-American male victims decreased by 77 percent.”®
In contrast, while the overall number of women killed by an intimate partner
declined by 22 percent from 1976 to 2000,'* the proportion of all female
murder victims who are killed by an intimate partner has steadily increased
since 1995.1% Moreover, as with male victims, the rate of decline in intimate

murder among female victims over the past thirty years has varied by race. The

Domestic violence victims
have not benefitted equally
from criminal justice re-

forms.
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Although women of color
constitute  approximately
20% of California’s popu-
lation, they accounted for
67% of female victims of in-

timate partner homicide in

California in 2002.

number of Caucasian female victims steadily increased from 1976 to 1989,
at which time the number dropped significantly from 1,007 to 883 victims.'¢
Although the number of Caucasian female victims reached an all time low of
761 in 1997, this number has been increasing in recent years."” The number of
African-American women murdered by an intimate partner, on the other hand,
decreased significantly from 1976 to 1977, remained relatively stable from

1977 to 1993, and has been steadily decreasing in recent years.'® 1

These statistics suggest that criminal domestic violence reforms have
affected different communities in different ways. In fact, while California has
been a leader among states in implementing such reforms, the number of
women of color killed by intimate partners in our state has steadily increased
in recent years.?° Although this increase may be partially attributed to general
population increases among racial and ethnic minorities in California, the rising
number of murders may also reflect a failure on the part of the criminal justice
system, as well as other legal and community systems, to address the needs
of victims in certain racial and cultural communities. In fact, although women
of color constitute approximately 20 percent of California’s population,?' they
accounted for 67 percent of female victims, and 59 percent of all victims, of

intimate partner homicide in California in 2002.22

One possible reason for the above disparities is that our criminal legal
system is grounded in the belief that “fairness” and “justice” are best achieved
by applying bright-line rules to every case. Criminal justice professionals are
conditioned to view criminal matters in “black and white” terms. The uniform
application of policies and protocols in domestic violence cases, however, often
discounts the unique needs and experiences of domestic violence victims and

their batterers.

The nature and dynamics of domestic violence, the reasons why women
stay in abusive relationships, and the reasons why men perpetrate violence

against their intimate partners are extremely complex and vary greatly from
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victim to victim. As these complexities often dictate which criminal justice
approach is the most effective and safe for a particular victim, criminal justice
responses to domestic violence need to be flexible enough to account for such

differences.

Moreover, criminal justice professionals are only human. Law enforcement
officers, prosecutors and judges share the same biases and misconceptions
as the general public when it comes to domestic violence. These biases can
seriously affect how criminal justice protections are applied in individual cases.
For example, if a law enforcement officer believes that African-American women
are aggressive and instigate altercations with their intimate partners more often
than women of other races, the officer is likely to engage in completely divergent
responses based upon whether the alleged victim of domestic violence is, or is
not, an African-American female.?> Such biases need to be combated through
agency oversight and accountability, as well as and regular education and

training, for all levels of criminal justice personnel.

Improving criminal justice responses to domestic violence requires
considering and balancing all of the different tensions and factors described
above. Moreover, improvement starts with recognizing that there is no “one size
fits all” solution for how a particular county or agency can best address the needs
of the community it serves. Rather, shortcomings and inequities among local
criminal justice agencies should be remedied through multi-agency, collaborative
strategies that take into account the unique needs of individual communities
and community members. Indeed, if the criminal justice system is to live up to
its promise of “justice” for victims of domestic violence, the domestic violence
community, as a whole, must be committed to regularly informing, evaluating
and implementing meaningful criminal justice reforms aimed at preventing

domestic violence and domestic violence homicide in our communities.

In this volume of the report, we begin by examining law enforcement

and probation department responses to domestic violence. Issues relating to the

There is no “one size fits all”

solution for how a particular

county or agency can best

address domestic violence

in its community.
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criminal prosecution and punishment of domestic violence will be addressed in

future volumes of this report.
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training should decrease the tendency of law enforcement to respond inappropriately [to
violence against African American women] as they view sisters as being ‘loud,” aggressive and

dangerous.”).
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LAW ENFORCEMENT RESPONSE TO
DOMESTIC VIOLENCE

On August 6, 1998, Heather Schenk was murdered by her estranged
husband, David Schenk, who broke into Heather’s home and shot her once
in the head before killing himself. Heather had called the Los Angeles County
Sheriff’s Lost Hills Station numerous times in the weeks prior to her murder due to
violence and threats by David, but he was never arrested. One week before the
murder, David held Heather down, pointed a gun to her head and threatened
to kill her and himself. Despite the severe assault and threats by David, deputies
responding to the incident escorted David from the home and advised him to

stay away from Heather, but did not arrest him.!

On November 3, 2000, Julia Dennison was beaten to death by her
husband of 20 years, William Dennison, in front of their 12-year old daughter.
The day before the murder, San Diego County Sheriff’s deputies were called
to the couple’s home after William threatened Julia, claiming that he was Jesus
Christ and that she was the devil, and pushed their 17-year old daughter into a
glass table when she tried to intervene. Deputies who responded to the incident
refused to take William into custody because they concluded that, since he was
not hearing voices or threatening to kill himself or others, he did not meet the

standard to be committed to a county mental health facility.?

On November 20, 2001, Lucille Houston’s body was found in her car,
wrapped in a tarp, about a mile away from her Oakland home. She had been
shot twice by her estranged husband, Raymond Houston. lucille filed for a
divorce from Raymond six months earlier. After filing for divorce, Lucille went
to the police twice to report domestic violence by Raymond, but he was never

arrested.?

Llaw enforcement officers
are the gatekeepers of the
criminal justice system for
domestic violence victims

and their abusers.
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Law enforcement officers are the “gatekeepers” of the criminal justice
system for domestic violence victims and their abusers.* Because law enforcement
agencies have primary responsibility for enforcing criminal domestic violence

laws, law enforcement officers are often the first to intervene in domestic violence,

and are the first contact that a victim or perpetrator has with the criminal justice
California law enforcement o _ _ ‘
system.® In fact, California law enforcement agencies come into contact with

agencies come info contact more domestic violence victims and batterers than any other government agency

with  more domestic vio- or service provider in the state.®

lence victims and batterers

How an officer responds to domestic violence, therefore, sets the tone

than any other government

for how prosecutors, judges and other members of the criminal justice system

agency or service provider o , )
respond to a domestic violence case as it makes its way through the system. If an

in the state. officer thoroughly investigates and documents a domestic violence incident, for

example, prosecutors will have the information they need to successfully pursue
criminal charges against an alleged abuser.” An inadequate investigation, on
the other hand, means that criminal justice intervention is likely to end with the
officer’s initial contact. Moreover, inappropriate or uninformed responses by
law enforcement can lead to irreversible and harmful errors in judgement, such

as the wrongful arrest of the victim of domestic violence.®

Law enforcement response also sets the tone for how the parties involved
in a domestic violence situation respond to the criminal justice system. If law
enforcement dispatchers and officers are insensitive to victims, or trivialize their
complaints, victims are less likely to cooperate with any subsequent investigation
or prosecution of domestic violence.? They are also less likely to turn to the criminal
justice system for protection from a violent partner in the future.”® In fact, officers
can provide critical information and guidance to victims when responding to
a domestic violence incident that can strongly influence whether victims will
successfully access services for abuse.!” Such information includes information
about criminal justice processes, available legal protections and resources, such

as protective orders, victim compensation and community services for domestic

violence.
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For the batterer, effective law enforcement intervention sends a clear
message that abuse is a public offense for which he will be held criminally
accountable.’? Indeed, beyond the individual victim and batterer, law
enforcement response impacts whether the surrounding community, as a whole,
views domestic violence as a serious crime. Consistent and effective responses
by law enforcement boost public confidence that complaints of domestic
violence will be treated as seriously as other types of violent crime. Increased
public confidence encourages community members and victim service providers
to look to law enforcement as a “partner,” rather than as an adversary, in

domestic violence response and prevention.

Law Enforcement and Domestic Violence Homicide Prevention

Given the critical role that law enforcement plays in responding to
domestic violence, effective law enforcement intervention can seriously reduce
a victim's risk of being murdered by her intimate partner. However, despite thirty
years of criminal justice reforms, California law enforcement agencies continue
to experience serious challenges in identifying and implementing effective

responses to domestic violence.

In our survey of 100 domestic violence femicides in California, the victim
and/or perpetrator of the murder had prior contact with law enforcement for
domestic violence in 56 percent of the cases where there was a prior history of
abuse in the relationship. The victim and/or perpetrator had repeated contacts
with law enforcement for domestic violence in over 20 percent of the cases.
Even more astonishing, in approximately 1 out of every 4 cases with a history of
abuse, law enforcement was the only agency to have any contact with the victim
or perpetrator prior to the murder. How law enforcement responds to domestic
violence, therefore, has an impact on a victim's risk of intimate partner murder.
Indeed, this response may be the only opportunity for intervening in domestic

violence before it escalates into murder.

In our 100-Case Survey, law
enforcement was the only
agency to have prior contact
with the victim or perpetra-
tor of the intimate murder in
approximately 1 out of ev-
ery 4 cases with a history of

abuse.
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Improving the overall effectiveness of law enforcement in preventing
domestic violence homicide starts with an examination of the various obstacles
that law enforcement agencies face when addressing domestic violence in their

communities. One significant obstacle is the sheer number and diversity of law

enforcement agencies in California. There are over 500 different state and local
A common reason given by o .
law enforcement agencies in the state.”® These agencies employ over 115,000

domestic  violence  victims officers." In fact, California has the largest number of full-time law enforcement

for not calling the police is personnel in the country.’s

that they believe the police
will not do anything to ad- Within each county, therefore, there may be over a dozen different law
enforcement agencies, each with its own policies and protocols for responding

dress their situation. o .
to domestic violence. In Los Angeles County, for instance, there are over 75

different law enforcement agencies with a total of over 22,000 officers.’® The
Los Angeles Police Department, alone, oversees more than 9,000 officers and is

the third largest local police department in the country.”

The sheer multitude of agencies within a particular county or locality
makes it difficult to establish uniform and systemic changes for improving law
enforcement response to domestic violence in the community. In addition,
the large number of officers makes it difficult for law enforcement leaders to
implement, and hold officers accountable for enforcing, departmental policies
for addressing domestic violence. As a result, law enforcement response to
domestic violence within a given community can vary from agency to agency,
as well as officer to officer, with problematic responses even arising within
agencies that have a proven track record of effectively responding to domestic

violence.

Another significant obstacle is the reluctance of many victims to report
domestic violence to law enforcement. It is estimated that only half of all domestic
violence incidents are ever reported to law enforcement.’® A common reason

given by victims for not calling the police is that they believe the police will not

do anything to address the situation.'” This reaction reflects the mistrust that
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many victims feel toward law enforcement when seeking protection from abuse.
It also reflects a perceived failure on the part of law enforcement to aggressively
and consistently enforce criminal laws against batterers. In fact, studies show
that domestic violence victims are more likely to call law enforcement when they
perceive that their complaints will be taken seriously and that officers will be
supportive and understanding of their situation.? A continuing challenge for
law enforcement, therefore, is achieving a comprehensive response to domestic
violence that holds batterers criminally accountable for abuse while, at the same
time, is responsive and sensitive to the needs and safety of domestic violence

victims.

A third obstacle is the attitudes and frustrations of law enforcement
officers, themselves, when it comes to responding to domestic violence. Despite
high levels of underreporting among victims, law enforcement officers spend
a significant portion of their time responding to domestic violence incidents.
California law enforcement officers receive an average of 194,834 domestic
violence-related calls for assistance,?’ and make an average of 52,623 arrests

for domestic violence, each year.??

Officers who regularly intervene in domestic violence experience
frustrations that influence how they respond to these incidents. Some officers
become frustrated by having to intervene in the same domestic violence situation
again and again because the victim returns home or refuses to cooperate with the
investigation and prosecution of her abuser.?® Other officers become frustrated
when they thoroughly investigate and document a domestic violence incident,
only to have charges against the abuser dropped or dramatically reduced by
prosecutors.? Such experiences can cause officers who are otherwise committed
to providing an effective response to domestic violence, to view “domestic

violence intervention” as a futile endeavor.

Some officers, on the other hand, simply do not consider domestic

violence to be a serious offense?® and feel that their time would be better spent
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responding to crimes such as car chases and robberies.?* Moreover, officers
sometimes harbor harmful misconceptions about domestic violence that affect
their application and interpretation of the law when dealing with victims and
perpetrators of abuse.”” An officer who is unfamiliar with the dynamics of
domestic violence, for example, may blame a victim for staying in the abusive
relationship and view her behavior as an indication that she does not want or
need protection from her abuser. Consequently, the officer may refrain from
issuing an Emergency Protective Order (“EPO”)? to the victim or directing her to

domestic violence services and resources.

Officer attitudes also affect law enforcement’s relationships with other
agencies and individuals that respond to domestic violence. For instance, although
law enforcement officers and victim advocates share the dual goals of batterer
accountability and victim safety, they often find themselves at odds with each
other on a daily basis when addressing domestic violence cases. Advocates’
efforts to protect the rights and safety of their clients may be perceived by
officers as being hypercritical of law enforcement approaches and practices.??
Such perceptions can cause officers to be defensive and antagonistic when
dealing with victims and their advocates. This tension can impede valuable
partnerships and information sharing between law enforcement and advocates

aimed at achieving the best possible outcome in each case.

A final obstacle for law enforcement is the complexity of domestic violence
cases. A domestic violence incident can involve anything from a push or a slap
to the severe beating and torture of a victim who has suffered years of abuse
by the perpetrator. For some perpetrators, the mere fear and embarrassment
caused by law enforcement intervention is sufficient to deter future incidents of
violence. For other perpetrators, arrest, prosecution and significant jail time are

the only ways to deter future violence.

The needs and circumstances of domestic violence victims are equally

complex. An officer experienced in responding fo violence against female
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victims in heterosexual relationships, may engage in totally inappropriate or
even dangerous responses when faced with a transgendered victim, or a female
victim in a same-sex relationship. As California is one of the most culturally
and demographically diverse states in the nation, law enforcement officers must
have the training and flexibility needed to properly assess and respond to each
domestic violence situation in a way that best meets the needs and safety of
each victim. In addition, law enforcement leaders must be constantly aware of
how different approaches to domestic violence are either meeting, or failing to

meet, the needs of the communities that they serve.

“Law enforcement response” is just one factor in how effectively the
criminal justice system as a whole operates to reduce the incidence of domestic
violence and domestic violence homicide in our communities. However, as the
“gatekeepers” of our criminal justice system, law enforcement’s response to
domestic violence is often the most critical element of criminal justice intervention.
While law enforcement agencies across the state continue to struggle with this
issue, much progress has been made toward shifting law enforcement attitudes
about domestic violence and providing officers with the training and tools they

need to effectively respond to domestic violence cases.

HOW FAR HAVE WE COME?

Law enforcement'’s response to domestic violence has changed dramatically
over the past thirty years. Until the 1970s, most law enforcement officers viewed
domestic violence calls as “social work,” rather than real “police work,” and
believed that intervention and arrest in such cases constituted an unjustified and
unneeded intrusion into a couple’s private family life or a personal dispute.*°
Moreover, legal limitations, such as warrant requirements for misdemeanor
arrests, made it difficult for officers to take appropriate action to address

domestic violence, even when they felt it was necessary to do so0.!

law enforcement officers
must have thee training and
flexibility needed to properly
assess and respond to each
domestic violence situation
in a way that best meets the
needs and safety of each vic-

tim.
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Starting in the 1980s, ma-
jor reforms were made in
California to change law
enforcement attitudes  to-
ward domestic violence and
ensure that law enforcement
officers respond to such vio-
lence as serious criminal

conduct.

Starting in the 1980s, however, major reforms were made in California
to change law enforcement attitudes toward domestic violence and ensure that
law enforcement officers respond to such violence as serious criminal conduct.
The first, and most significant, of these reforms was the passage of the Law
Enforcement Response to Domestic Violence Act in 1984 (“LERDVA").32 The
LERDVA established a criminal definition of “domestic violence,” required basic
training on domestic violence for law enforcement officers, and imposed specific
duties on law enforcement agencies and officers that respond to domestic

violence complaints.®

In enacting these provisions, the California Legislature stated its intent as

follows:

“The purpose of this act is to address domestic violence as a serious
crime against society and to assure the victims of domestic violence
the maximum protection from abuse which the law and those who
enforce the law can provide. It is the intent of the Legislature that
that official response to cases of domestic violence shall stress the
enforcement of the laws to protect the victim and shall communicate
the attitude that violent behavior in the home is criminal behavior

"

and will not be tolerated . . . .

To this end, provisions of the LERDVA and subsequent reforms aimed at
improving law enforcement response to domestic violence have generally focused
on the following areas: (1) providing training to law enforcement personnel;
(2) expanding and, in some cases, mandating law enforcement’s duties and
protocols for responding to domestic violence; and (3) promoting collaborations
between law enforcement and other criminal justice and community agencies

that respond to domestic violence.
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Officer Training on Domestic Violence

One of the primary reforms created by the LERDVA was the establishment

of statewide, uniform training on domestic violence for law enforcement

officers. Since 1986, California law enforcement officers®* have been required

Since 1986, California law

to complete basic minimum training on domestic violence and handling
domestic violence complaints.®® This training was, and continues to be, enforcement officers have
developed and implemented by the Commission on Peace Officer Standards been required to complete

and Training (“POST”), the agency responsible for setting minimum training basic minimum  fraining

standards for California law enforcement personnel. The LERDVA requires that

. o L o , on domestic violence and
POST develop its domestic violence training in consultation with community

and professional organizations that have expertise on these issues and that, handling domestic violence

whenever appropriate, such training be conducted by domestic violence complaints.

experts and service providers.3

In addition, the LERDVA sets forth specific areas of instruction that must
be included in law enforcement training on domestic violence. The required
content of training has been expanded over the years to include the following

topics:

Nature and extent of domestic violence;
® Signs of domestic violence;
e Provisions of the LERDVA;

* Available legal rights and remedies for domestic violence

victims;
e  Available services for domestic violence victims and batterers;
* The application of criminal laws in domestic violence situations;

® legal duties imposed on officers to make arrests and offer
protection and assistance in domestic violence cases;
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e Use of arrest by private individuals in domestic violence situations;

e Documentation, report writing and evidence collection in domestic
violence cases;

e Tenancy issues and domestic violence;

California law does not re- : o o
* Impact of law enforcement intervention in domestic violence on

quire that supervisory and children;
high-ranking law enforce- e Verification and enforcement of protective orders;
ment officers receive con- .

Cite and release policies; and

tinuing education on do- o , o ,
e Providing emergency assistance to victims and helping them

mestic violence. pursue criminal justice options.

Currently, law enforcement officers must complete eight hours of domestic
violence training covering the above subjects as part of their basic entry-level
course requirement.” % Moreover, since 1995, officers below the rank of
supervisor who normally respond to domestic violence calls are required to
complete two hours of instruction on domestic violence every two years.® This
continuing training must cover recent changes in domestic violence law, as well
as recent changes to POST guidelines for law enforcement response to domestic

violence.4°

There is no requirement that other types of officers, including supervisory
and high-ranking officers, receive continuing education on domestic violence.
However, the LERDVA encourages departments to include periodic updates
and training on domestic violence as part of their advanced officer training
programs.*! In fact, in 1997, POST received federal funding under the Violence
Against Women Act (“VAWA") to develop specialized training courses on
domestic violence for law enforcement officers and public safety dispatchers.42
These courses are available at no cost to departments and are certified to satisfy
both mandatory domestic violence and advanced officer continuing education

requirements.*®
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Domestic violence organizations and victim advocates also offer important
training opportunities and resources for law enforcement. Victim advocates
and service providers are sometimes invited by local police departments and
law enforcement agencies to conduct domestic violence trainings for officers as
part of their regular training or daily roll call briefing. Moreover, the federally-
recognized state domestic violence coalition, the California Partnership to
End Domestic Violence, has established training programs that offer regular
instruction and updates for community and criminal justice professionals
who work in the domestic violence field.** These trainings are open to law
enforcement and cover information that is useful to officers who respond to
domestic violence, including legal updates and strategies for servicing and

conducting outreach to under-served communities.

In total, a significant amount of federal, state and local resources have
been, and continue to be, dedicated to providing law enforcement officers
with the training they need they need to more effectively respond to domestic

violence.

Expanded and Mandatory Duties of Law Enforcement in

Responding to Domestic Violence

In addition to establishing training requirements, the LERDVA and
subsequent reforms encourage or require law enforcement agencies and

officers to take certain actions to prevent and respond to domestic violence.

AGENCY RESPONSE

The way that law enforcement agencies prioritize and approach domestic
violence sets the tone for how individual officers respond to these crimes and

whether the public will perceive law enforcement as a source of protection
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from abuse. Accordingly, legislative reforms have imposed basic duties and

responsibilities on law enforcement agencies in the area of domestic violence.

Development of Written Policies and Protocols
Every law  enforcement for Responding to Domestic Violence

agency in California is re-
gency The LERDVA mandated that, by 1986, every law enforcement agency

quired to adopt and imple- in the state adopt and implement written policies and protocols governing
ment written policies and officer response to domestic violence.*> These policies must reflect the fact that

protocols governing officer domestic violence is criminal conduct that should be treated as seriously as

. other violent crime and include standards for officers in taking reports, making
and dispatcher response to
arrests, enforcing restraining orders and providing information and assistance

domestic violence. o o _
to victims of domestic violence.*¢ By 1991, law enforcement agencies were also

required to have written policies governing dispatcher response to domestic
violence which require that dispatchers treat calls involving actual, threatened
or imminent domestic violence, or the violation of a domestic violence protective

order, as high priority calls.

Data Collection and Record Keeping

Since 1986, the LERDVA has also required that law enforcement agencies
adopt and implement certain data collection and record keeping procedures
for domestic violence. First, law enforcement agencies are required to maintain
complete and accurate records of all criminal and civil domestic violence
protective orders issued within their jurisdiction.*® 4° Agencies must use this
information, as well as information contained in California’s Domestic Violence
Restraining Order Registry,*® to advise officers responding to the scene of a
domestic violence incident of the existence and terms of any active protective

orders against parties involved in domestic violence.”!
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Second, law enforcement agencies must record all domestic violence-
related calls for assistance that they receive and document whether these
calls involve weapons.®? Agencies are required to report this information to
the California Department of Justice (CADOJ) on a monthly basis. Although
agencies are not required to document the type of weapon used in the incident,
all agencies record this information as well and include it in their monthly reports
to the CADOJ.>® The CADO)J compiles the information that it receives from each
agency and issues annual reports on the number of domestic violence-related
calls for assistance received by California law enforcement agencies, the number

of cases involving weapons, and the types of weapons used.>

Third, law enforcement agencies are required to use incident report forms
that allow officers to identify, on the face of the report, whether an incident
involves domestic violence.>® Agencies must ensure that all domestic violence
incident reports (1) identify the incident as a “domestic violence” incident; (2)
indicate whether the officers responding to the call observed that the allegedly
abusive party was under the influence of alcohol or drugs;>¢ (3) indicate whether
any law enforcement agency previously responded to domestic violence
between the same parties at the same residence;*” and (4) indicate whether
officers made any inquiry as to the presence of a weapon and, if so, whether a

weapon was found as a result of this inquiry.*®

Finally, agencies are required to issue a written incident report for every
call that they respond to that involves domestic violence.*® Moreover, if requested
by the victim or, if the victim is deceased, by the victim's representative, agencies
must provide a free copy of the domestic violence incident report to the victim or
victim’s representative within two days of the request (or within five days if there

is good cause for why the report is not available within two days).¢°

Law enforcement agencies
are required to issue a writ-
ten incident report for every
call that they respond to that

involves domestic violence.
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County sheriffs’ offices and
certain  municipal police
departments are required to
designate a local telephone
number that victims and
witnesses can call to get
information about a crimi-
nal defendant’s bail status

or scheduled release date

from county jail.

Domestic Violence Units

While not required by law, many law enforcement agencies have also
established specialized units within their departments dedicated to responding
to and investigating domestic violence. These units are typically made up of
officers who have extensive training on domestic violence issues, including

training on how to properly investigate and collect evidence in such cases.

Notification of Victims When Offenders Are Released
From County Jail

State law requires that county sheriffs’ offices and certain municipal police
departments designate a local telephone number that victims and witnesses can
call to get information about a criminal defendant’s bail status or scheduled
release date from a county jail.®' To this end, many agencies have established
automated, computer-based telephone systems that will actually alert a victim or

witness if a criminal defendant is transferred to another facility or released.

Commonly referred to as VINE (Victim Information and Notification
Everyday) systems, victims are generally required to register with the local
program where the criminal defendant is jailed before they can access
information about the custody of the defendant. Once registered, not only can
they access information about the defendant’s custodial status, they can also ask
to be notified about any changes to this status, including being notified about

the defendant’s release.

Whether a victim can receive “advance” notice of a defendant’s release
depends on the parameters of the local notification program. Some systems will
notify the victim days in advance of a scheduled release, as well as at the time
of release.¢? Other systems will only notify the victim at the time of release.®®
State law does not specify a certain time period in which advance notice must

be provided to victims pursuant to a county’s nofification system.
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OFFICER RESPONSE

As law enforcement officers work on the frontlines of preventing and
intervening in domestic violence, the LERDVA and subsequent reforms also
impose specific duties on law enforcement officers who respond to domestic

violence complaints.

Dispatching Officers to the Scene of a Domestic

Violence Incident

As mentioned above, all law enforcement agencies are required to have
written policies in place to guide dispatcher response to 911 domestic violence
calls. These policies must make clear that calls involving actual or imminent
domestic violence, or the violation of a domestic violence protective order,
should be treated as high priority calls by dispatchers.* Moreover, dispatchers
are not required to verify the validity of a restraining order before dispatching

officers or otherwise responding to a request for assistance.®

While state law does not set any minimum standards for dispatcher
response, model policies concerning law enforcement response to domestic

violence have include the following guidelines:¢®

e Officers should be dispatched to the scene of every reported
domestic violence incident;

e Two officers should be dispatched to the scene of a domestic
violence incident whenever possible;

e Dispatchers should obtain relevant information about the incident,
including inquiring into whether the caller is the victim or a
witness, the offender is still present at the scene, weapons were
involved, children are present at the scene, there is a history of
domestic violence between the parties, the offender is under the
influence of drugs or alcohol or is on probation or parole, and the
victim currently has a restraining order;

Law enforcement agency
policies must make clear
that calls involving actual
or imminent domestic vio-
lence, or the violation of a
domestic violence protec-
tive order, should be treated
as high priority calls by dis-

patchers.
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e Dispatchers should stay on the line with the caller as long as
possible and immediately update responding officers of any new
information relating to the incident;

e Dispatchers should not ask the victim if she is willing to press
charges or otherwise suggest that the victim is responsible for
deciding what action will be taken to address the incident; and

® Victims should be advised to take steps to ensure their immediate
safety, such as waiting for responding officers at a friend’s house.

Providing Information and Assistance to Victims

at the Scene of a Domestic Violence Incident

An officer’s conduct at a domestic violence scene, including the manner in
which the officer responds to and communicates with a victim of abuse, greatly
influences the future safety of that victim and her willingness to pursue legal
and community services for domestic violence. Consequently, state law requires
officers to take certain actions to provide information and assistance to victims

when responding to domestic violence. These actions include the following:

® VWRiTTeN Norice 10 VicTims

Officers must furnish written notice to victims of the following
information at the scene of a domestic violence incident: (1) notice
that the abusive party may be released at any time after being
arrested, detained or otherwise restrained by law enforcement;
(2) information about local shelter and community resources and
how to contact them; (3) information about victim compensation
programs and how to contact them; (4) notice of the victim’s right to
request that the district attorney file a criminal complaint regarding
the incident; (5) notice of the victim's right to seek a restraining order
against the abusive party; and (6) notice of the victim's right to file

a civil lawsuit for damages suffered as a result of the abuse.®”
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e Victims oF Dowmestic Violence Carp
With regard to specified crimes including misdemeanor or felony
domestic violence, spousal rape and sodomy, officers must provide

victims with a “Victims of Domestic Violence Card” that includes

the following information: (1) names and phone numbers of local )
Law enforcement officers
hotlines, domestic violence shelters and rape counseling centers;

(2) notice of the procedures that a victim must follow after a sexual must provide emergency as-
assault; (3) a statement that sexual assault by a spouse or a person sistance to victims of domes-
who is known to the victim is a crime; and (4) a statement that tic violence when needed.

domestic violence or assault by a spouse or person who is known

to the victim is a crime.%®

® EMERGENCY ASSISTANCE

Officers must provide emergency assistance to victims of domestic
violence when needed. This includes (1) ensuring that victims
receive medical care; (2) providing transportation for victims to
shelters orhospitals; (3) providing “standbys” for victims who need
to safely leave or remove property from a residence.®” While not
required by state law, model law enforcement policies recommend
that officers also advise victims of the availability EPOs and ask if

the victim would like to request one.”®

o Assistance WitH CrimiNaL OPTIONS

Officers are required to assist victims in pursuing criminal action
againsttheir abuser. This includes providing victims with their incident
report number and directing them to appropriate investigating or

prosecution units.”’
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Investigating and Documenting Domestic Violence

State law requires that officers complete an incident report whenever they

respond to a call involving domestic violence.”? State law requires that these

incident reports document, at a minimum, whether the incident involves domestic

law  enforcement  officers violence,”® the abusive party was under the influence of alcohol or drugs;

have a duty to conduct a law enforcement previously responded to domestic violence between the same
basic investigation into the parties,”> and weapons were present at the scene.

nature and circumstances of

These two requirements imply a duty on the part of officers to conduct

a complaint when respond- S _ .
a basic investigation info the nature and circumstances of a complaint when

ing fo a domestic violence responding to a domestic violence call. State law does not set forth minimum
call. standards for officers in conducting such investigations or documenting relevant

information in their incident reports other than that which is listed above.

However, model policies concerning law enforcement response to domestic
violence have included the following guidelines for officers in investigating and

completing reports in domestic violence cases:”

e Officers should conduct a thorough investigation of the complaint
and submit reports of all incidents of domestic violence and all
crimes related to domestic violence;

e Upon arriving at the scene, officers should take steps to ensure
the safety of all parties, including determining whether there are
any weapons at the scene, confiscating any weapons used in the
incident, and providing aid to injured parties;

e Victims, offenders and witnesses should be interviewed separately,
with the victim’s inferview taking place outside of the presence of
the offender;

e |f the victim speaks a language other than English, officers should
arrange for translation services;

e Officers should document and/or photograph evidence of the
victim’s and offender’s physical condition, demeanor, relative
sizes, and symptoms of drug or alcohol use;
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® Both the victim and offender should be asked if they are in pain
even if they have not suffered any visible injuries, and the victim
should be asked if he/she has been forced to have sex;

® In cases where there is evidence of mutual combat, officers should
try to determine who was the “dominant aggressor,” including
determining whether certain wounds were inflicted in self-defense;

e Officers should confirm whether any restraining orders exist
between the parties and, if an order has not yet been served,
notify the restrained party of the order and/or serve the order on
the party if a copy is available; and

e Officers should contact the victim within 72 hours of the incident
to see whether further assistance is needed.

State law requires law enforcement officers to provide one free copy of a
domestic violence incident report face sheet(s) and domestic violence incident
report to the victim or the victim’s representative, if the victim is deceased.”” The
face sheet(s) must be provided to the victim or victim’s representative within 48
hours of their request, or within 5 working days if there is good cause for why

78 The incident report must be provided to

the face sheet(s) is not available.
the victim or victim’s representative within 5 working days of their request, or
within 10 working days if there is good cause for why the incident report is not

available.”?

Making Arrests

If the investigation of a domestic violence incident gives rise to probable
cause to believe that domestic violence has occurred, officers are encouraged
and, in some cases, required to arrest perpetrators of domestic violence. While
domestic violence arrests have become a common practice for law enforcement
officers,® the use of arrest as a means for intervening in domestic violence and

providing for the safety of victims is a fairly recent phenomenon.

California  law  requires
law enforcement officers to
provide one free copy of
a domestic violence inci-
dent report face sheet and
domestic violence incident
report to the victim or the
victim’s  representative,  if

the victim is deceased.
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NaTioNAL MOVEMENT TOWARD MANDATING ARRESTS

In the early 1980s, the primary intervention methods used by law

enforcement officers who responded to domestic violence were mediation and/

or imposing a “cooling off” period by ordering one party to temporarily leave the

By the late 1980s, a signifi-
scene of the incident.®” Abusers were rarely arrested for domestic violence.®? In

cant shift occurred amon
9 fact, some departments explicitly advised their officers to avoid arrest in domestic

law enforcement agencies violence situations based on the belief that arrest only served to aggravate the

across the country toward parties’ dispute or create unnecessary safety risks for responding officers.®

using arrest as a primary
. . By the late 1980s, however, a significant shift occurred among law
method of domestic vio-

enforcement agencies across the country toward using arrest as a primary

lence prevention and inter-
P method of domestic violence prevention and intervention. This shift has been

vention. primarily attributed to a 1984 study called the Minneapolis Domestic Violence

Experiment (“Minneapolis Experiment”). The study was conducted in reaction
to the intense debate among policymakers during this time about how law
enforcement should respond to domestic violence.?* This debate was the result of
more than a decade of efforts by victim advocates, academics and practitioners
to foster public awareness about the need for formal criminal justice sanctions
for domestic violence, including the need to increase law enforcement’s use of

arrest as a deterrence for such violence.®

The Minneapolis Experiment examined the deterrent effect of arrest,
as compared to other law enforcement approaches to domestic violence, by
randomly requiring one of three responses (arrest, separation or mediation)
from officers in the Minneapolis Police Department when they were called out
on complaints of misdemeanor domestic violence.®¢ Researchers conducted
follow-up interviews with victims and reviewed police records to determine rates
of recidivism in each response group within a 6-month period. The study found
that arrest resulted in a 50 percent decrease in subsequent domestic violence

offenses against the same victim.®
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The impact of this new evidence of the deterrent effect of arrest was
heightened by the fact that, only a few months after the findings from the
Minneapolis Experiment were released, law enforcement agencies were also
put on notice that they could face civil liability for failing to take effective actions,

such as making arrests, in response to domestic violence complaints.

In October 1984, a federal district court in Connecticut issued a landmark
decision in Thurman v. Torrington.®® Tracey Thurman was beaten and stabbed by
her estranged husband, Charles Thurman. For eight months prior to the stabbing,
Tracey filed numerous complaints with the Torrington Police Department about
violence, stalking and threats by Charles which were ignored or trivialized by
officers. Tracey, who survived the attack but was left paralyzed from her injuries,
filed a lawsuit against the City of Torrington claiming that the city’s police
officers violated her constitutional rights by failing to respond to her complaints
of domestic violence, including repeatedly refusing to arrest her husband after

he threatened her life.®

Although the city sought to have the case dismissed, the district court
upheld Tracey’s claims. In doing so, the court found that the police have an
affirmative duty to protect the safety of people in the community and that this
included a duty to protect the safety of women who are threatened or assaulted
in intimate relationships.”® The court found that the failure of police to meet
this duty by taking reasonable measures to protect domestic violence victims,
or by refusing to provide the same level of protection to such victims as they
would victims of non-domestic threats and assaults, constitutes a violation of the

United States Constitution’s 14" Amendment equal protection rights.”!

Tracey
Thurman succeeded in proving her case and a jury awarded her $2.3 million

in damages.??

Although the Thurman case was not the first lawsuit brought against a
law enforcement agency for inadequate or harmful responses to domestic

violence victims, it was a seminal case. Previous cases against the Oakland
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Police Department and New York City Police Department had been successful
in forcing these agencies to institute policies for responding to domestic
violence.”® However, Thurman was the first case to result in the imposition of
significant financial penalties against a law enforcement agency for its failure
to adequately respond to domestic violence. % As such, its precedent caused
fear of similar lawsuits to spread among law enforcement agencies across the

country.”

The Minneapolis Experiment and the Thurman decision served as catalysts
for major local, state and federal reforms in this area. As of 1984, only 10
percent of police departments in large U.S. cities had written policies in place
for responding to domestic violence.”® By the early 1990s, 93 percent of
large police departments (more than 100 officers) and 77 percent of sheriffs’
departments had such policies.” The institution of domestic violence arrest
policies across the nation was a dramatic departure from the historical failure

of law enforcement to make arrests in response to domestic violence.

As part of these general response policies, law enforcement agencies,
municipalities and some states began adopting mandatory or pro-arrest policies
for domestic violence.?® “Mandatory arrest” policies require law enforcement
to make an arrest when an officer has probable cause to believe that domestic
violence has occurred, regardless of the victim’s wishes. “Pro-arrest” policies
(also referred to as “preferred” or “presumptive” arrest policies), a more
flexible alternative to mandatory arrest policies, encourage arrest, or create a
presumption in favor of arrest, when an officer has probable cause to believe

that domestic violence has occurred, regardless of the victim’s wishes.

Local efforts to institute mandatory and pro-arrest policies received a
major boost in 1994 with the passage of the Violence Against Women Act
(“VAWA"). VAWA provided for, among other things, grants to states and local

governments for the implementation of mandatory or pro-arrest policies among
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local police departments.?? In order to be eligible to receive this funding, the state
or local government applying for the grant had to certify that it had mandatory
or pro-arrest laws/policies in place for domestic violence and violations of
domestic violence restraining orders.'® They also had to demonstrate that their
policies and practices discouraged dual arrests of the victim and perpetrator
of abuse and prohibited the issuance of mutual restraining orders for domestic

violence, except in limited circumstances.!!

VAWA's eligibility requirements helped foster widespread reforms. As
of 2002, 23 states had laws mandating arrest for domestic violence and 33
states mandated arrest for violations of domestic violence restraining orders.!°2
Many states without mandatory arrest laws have opted for more discretionary,
but still forceful, pro-arrest laws. In addition, all states have laws authorizing
law enforcement officers to make warrantless arrests for misdemeanor acts of

domestic violence 193 104

In the midst of this national movement, however, there were many who
questioned the effectiveness of arrest in preventing and reducing domestic
violence. The Minneapolis Experiment faced strong criticism due to the fact that
itincluded a small sample of cases (only 314 total cases with 136 cases involving
an arrest),'% the officers who participated in the experiment sometimes exercised
their discretion in a way that interfered with the “randomness” and outcomes
of the study,'® and only half of the domestic violence victims participated in all
initial and follow-up interviews required by the experiment.'””'% Moreover, the
study failed to take into account the impact of arrest in light of other factors that
may also impact recidivism among domestic violence offenders such as length
of jail time served, subsequent prosecution, and diversity in race, socioeconomic

background and history of abuse among offenders.'*?

The authors of the Minneapolis Experiment recognized some of these

shortcomings and cautioned that further studies should be conducted on this

In the midst of the national
movement toward mandat-
ing arrest, there were many
who questioned the effec-
tiveness of arrest in prevent-
ing and reducing domestic

violence.
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issue."® Consequently, the Minneapolis Experiment led to a series of replication
studies funded by the National Institute of Justice in Omaha, Nebraska; Charlotte,
North Carolina; Milwaukee, Wisconsin; Metro-Dade, Florida; and Colorado

Springs, Colorado.™

The need for mandatory ar-
Y The Omaha, Milwaukee and Charlotte studies found that, while arrest

rest for domestic violence had an initial deterrent effect on offenders, this effect was temporary and arrest

has been the subject of in- ultimately did not deter future assaults more effectively than other methods of
tense debate and division law enforcement response."? The Colorado Springs and Metro-Dade studies

. found that arrest served a greater deterrent for offenders who were employed,
among victim advocates,

with one study indicating an actual increase in re-offending among unemployed,
academics and practitio- , . o
arrested offenders."® While the studies noted some decrease in recidivism among

ners. arrested offenders, none of the studies confirmed the dramatic deterrent effect of

arrest demonstrated by the Minneapolis Experiment. In fact, the Charlotte study
suggested that an offender’s prior criminal history may be an even stronger

predictor of recidivism among offenders than law enforcement response.'

The collective findings of the replication studies indicate that, while arrest
may serve as a deterrent for some offenders, this is not true of all offenders.
According to these findings, for example, cities with high rates of unemployment
may find mandatory arrest policies to be counterproductive to combating
and preventing domestic violence, as well as dangerous to victims and the

community."?

The replication findings also indicate that arrest, alone, is not significantly
more effective than other law enforcement responses. Indeed, the results of the
replication studies demonstrate that arrest is something that cannot be considered
in a vacuum. Like the Minneapolis Experiment, these studies were criticized for
their failure to take into account the context in which domestic violence and
domestic violence arrests occur, as well as the effect of arrest when combined

with other criminal justice responses.'® There has yet to be a study that examines

the deterrent effect of arrest in light of these aggregate factors.
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Even critics of the replication studies agreed, however, that arrest still
served a valuable purpose in treating domestic violence as a serious crime and
holding batterers accountable, particularly when used as part of a coordinated

response by all sectors of the criminal justice system, including criminal courts,

prosecution, probation and corrections."” Nevertheless, the findings from the
Proponents of mandatory
replication studies called into question whether the rush to enact mandatory

and pro-arrest laws following the Minneapolis Experiment was an appropriate arrest argue that mandatory

solution. arrest laws send a powerful

message fo the batterer and

In fact, the need for mandatory arrest for domestic violence has been the . .
society that domestic vio-

subject of intense debate and division among victim advocates, academics and _ _
N lence is, and will be treated
practitioners. Proponents argue that mandatory arrest laws send a powerful

message to the batterer and society that domestic violence is, and will be as, a serious crime by the

treated as, a serious crime by the state.'’® Given law enforcement’s long history state.

of apathy and inaction in response to domestic violence, proponents believe
that it is necessary to limit officer discretion in such cases to ensure that criminal
domestic violence laws are being aggressively enforced and batterers are held

accountable for their violent conduct.'®

In addition, proponents believe that mandatory arrest laws increase victim
safety by stopping immediate violence against the victim and allowing the victim
to access community or financial support systems.’° They also enable officers
to arrest a dangerous offender against the victim's wishes in cases where the
victim is afraid to press criminal charges due to coercion or retaliation by the
batterer or where she is unable to accurately assess her risk of violence or make

sound decisions regarding her safety.’?’

Opponents of mandatory arrest, on the other hand, argue that it is
unrealistic and sometimes harmful to apply such a one-dimensional response to
domestic violence. First, opponents argue that mandatory laws are paternalistic

and ultimately disempower victims by usurping their decision making ability and
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minimizing what may be legitimate reasons that victims do not want to have their
partners arrested and subjected to criminal prosecution.'?? Opponents believe,
in essence, that mandatory arrest laws simply replace the batterer’s exertion of

power and control over the victim with that of the State, thereby perpetuating

the harmful dynamics and psychological impact of abuse.'?
Opponents  of mandatory

arrest argue that it is unreal- Second, opponents urge that mandatory arrest laws have a disparate and

istic and sometimes harmful harmful impact on low-income communities and people of color, citing to the
to apply a one-dimensional fact that a disproportionate number of men and women of color are arrested for

L domestic violence.'?* Although such disparities can be attributed to a number
response to domestic vio-

of factors, including differences in rates of reporting among different racial

lence.
and socioeconomic groups,'? discriminatory enforcement of arrest laws and

police abuses of power with regard to certain racial communities also play a

significant role.'?

Moreover, given the evidence that arrest sometimes increases violence
among unemployed and poor perpetrators, some opponents believe
that mandatory arrest laws may actually endanger victims in low-income
communities.’”” This is particularly true where arrest is not reinforced with
targeted community or criminal justice responses, such as aggressive prosecution
policies, and batterers are released after a short period of time only to return

home even angrier than before.'?®

Opponents further believe that increased law enforcement intervention
in minority families via mandatory arrest laws leads to the increased
institutionalization of poor children of color. There is evidence that African-
American children in poor and low-income communities are more likely than
other children to be taken away from their parents and placed in the child welfare
system because of domestic violence or allegations of abuse and neglect.'?®

They also remain in the child welfare system longer than their peers.'®
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Finally, opponents argue that the increased implementation of mandatory
and pro-arrest arrest laws does not mean that officers are actually following
the law or making appropriate arrests in domestic violence cases. Even under
mandatory arrest, officers still retain some discretion in determining whether
there is probable cause to believe that domestic violence has occurred. In some
cases, this discretion may be exercised against making an arrest even where

there is substantial evidence of domestic violence.'3!

Indeed, an evaluation of New York’s mandatory arrest laws found
that officers’ understanding of what constitutes “probable cause” to arrest in
domestic violence cases may vary significantly among departments within the
same state.’®? The study reviewed approximately 13,000 domestic violence
incident reports from eight different departments. The percentage of incidents
involving serious physical attacks that were subject to mandatory arrest ranged
from 37 percent to 91 percent, with a statewide average of 53 percent.’*® The
percentage of incidents involving victim injuries that were subject to mandatory
arrest ranged from 43 percent to 95 percent, with a statewide average of 64
percent.'** Moreover, many assaults resulting in minor injuries (i.e. bruises)
were classified as harassment, rather than criminal assault, placing these cases

outside the reach of mandatory arrest laws.'®®

Based on these results, the researchers concluded that departments were
utilizing divergent standards for assessing whether a particular incident met
the criteria for mandatory arrest. Moreover, the study found that, even when
these criteria were met, whether an arrest actually occurred depended largely
on whether the perpetrator was still present at the scene when the police

arrived.!3¢

Other studies have found that factors such as an officer’s training or
experience level, the severity of injury to the victim, the victim’s demeanor, the

offender’s demeanor, and the victim’s relationship to the offender also affect an

Studies have found that
factors such as an officer’s
training or experience level,
the severity of injury to the
victim, the victim’s demean-
or, the offender’s demeanor,
and the victim’s relationship
to the offender also affect
an officer’s decision to ar-
rest even in jurisdictions
with mandatory or pro-ar-

rest laws.
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officer’s decision to arrest even in jurisdictions with mandatory or pro-arrest laws.
Indeed, the fact that an officer has received training on domestic violence, the
victim has suffered significant injuries, the victim is cooperative and not under the

influence of drugs or alcohol, the offender is disrespectful or aggressive toward

Advocates  aftribute  the responding officers, and the victim and offender are currently cohabitating

have all been correlated with an increased likelihood that a domestic violence

wrongful arrest of domestic _
offender will be arrested pursuant to mandatory or pro-arrest laws.'s”

violence victims to law en-

forcement’s failure to prop- Officers also exercise discretion in determining the “perpetrator” of
erly exercise their discre- domestic violence. The most notable change that has occurred as a result of the
implementation of aggressive arrest policies is a dramatic spike in the number

tion in cases where a victim

of women arrested for domestic violence.®® In fact, in California, the number

has acted in self-defense to
of women arrested for felony domestic violence more than tripled from 1990

violence inflicted by her bat- to 2003 (2,855 to 9,529 arrests).’® Some attribute this increase to a greater

terer. awareness that men can also be the victims of domestic violence.* However,

many advocates believe that a significant number of female victims have been
wrongfully arrested for domestic violence as a result of the implementation
of aggressive arrest laws and, thus, the increase is indicative of a dangerous

backlash against victims.

Advocates primarily attribute the wrongful arrest of victims to law
enforcement’s failure to properly exercise their discretion in cases where a
victim has acted in self-defense to violence inflicted by her batterer.*! In such
cases, officers may arrive at the scene to find that both parties have visible
injuries. Advocates are concerned that, rather than taking the time to distinguish
between intentional and self-defense wounds, officers will arrest both parties,
leaving it to the prosecutor to decide who was at fault. Even worse, officers may
arrest the victim if it appears that the injuries inflicted in self-defense against the
batterer are more serious than the injuries to the victim. In fact, given evidence
that batterers are becoming much more skilled in inflicting non-visible injuries

to victims,'#? officers may arrive to find that only one party (i.e. the abuser) has

visible injuries. Officers are likely to arrest only the victim in such cases. Although
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California, like many other states, has enacted laws discouraging dual arrests
and providing guidance to law enforcement on making appropriate domestic
violence arrests, the number of women arrested in California for felony domestic

violence has actually increased since the enactment of these laws.'*?

Clearly, much remains to be learned about the effectiveness of
aggressive arrest policies, particularly with regard to their impact on victims,
poor communities and people of color. However, despite the criticisms and
controversies surrounding domestic violence arrests and mandatory arrest,
in particular, arrest remains the primary method of intervention used by law
enforcement in domestic violence cases. It also sends a strong message to
the victim, offender and community-at-large that domestic violence will not be

tolerated.

CALFORNIA'S ARREST Laws

California has both pro-arrest and mandatory arrest laws for domestic
violence, depending on the nature of the domestic violence incident.'#4
California’s pro-arrest law applies to domestic violence offenses generally.
Specifically, state law requires that law enforcement agencies adopt written
policies that “encourage the arrest of domestic violence offenders if there is

probable cause to believe that an offense has been committed.”'#*

Pursuant to this mandate, some law enforcement agencies have adopted
pro-arrest policies only for cases of felony domestic violence and/or cases of
misdemeanor domestic violence that occur in an officer’s presence,¢ while
others have adopted pro-arrest policies for both felony and misdemeanor
domestic violence cases generally.”¥” Whether an incident will be classified as
a felony or misdemeanor typically depends on the severity of injury or threats
to the victim and whether weapons were used by the offender.'*® State law also

authorizes law enforcement to make a warrantless arrest whenever an officer

California has both pro-ar-
rest and mandatory arrest
laws for domestic violence,
depending on the nature of
the domestic violence inci-

dent.
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has probable cause to believe that felony domestic violence has occurred,
regardless of whether the officer personally witnesses the incident.'* Similarly,
law enforcement is authorized to make a warrantless arrest when they have

probable cause to believe that misdemeanor domestic violence has occurred

regardless of whether the officer personally witnesses the incident, so long as

California  law  requires , .
the arrest is made as soon as probable cause arises.'°

law enforcement officers to

make reasonable efforts to California’s mandatory arrest law applies to violations of domestic violence
determine the “dominant restraining orders. Law enforcement officers are required to make an arrest when

P . they have probable cause to believe that an offender has violated a domestic
aggressor” in a domestic

violence restraining order, regardless of whether the officer has a warrant or the

violence incident. o , o o o
violation occurred in the officer’s presence.”' This includes restraining orders

issued by another state, tribe or territory of the United States.!*? If the victim is
unable to provide the officer with a copy of the restraining order, the officer is
required to confirm whether the restraining order has been registered with state

or local authorities immediately following the arrest.'s®

Law enforcement agencies are also required to adopt policies that
discourage, but do not prohibit, dual arrests in domestic violence cases.'* To this
end, state law requires law enforcement to make reasonable efforts to determine
the “dominant aggressor” in a domestic violence incident.*> Because law
enforcement is mandated to make an arrest when a domestic violence restraining
order has been violated, identifying the “dominant aggressor” is particularly
important where mutual restraining orders have been issued between the parties

involved in a domestic violence incident.!>¢

State law defines a “dominant aggressor” as “the person determined
to be the most significant, rather than the first, aggressor.”'¥” California law
previously required law enforcement to make reasonable efforts to identify the
“primary aggressor” in a domestic violence incident. However, the use of the

term “primary aggressor” caused confusion among officers who improperly

interpreted this phrase to mean the person who made the first contact with
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the other party.’*® Interpreting “primary aggressor” as requiring the arrest of
the “initial” aggressor, increased the likelihood that law enforcement would
wrongfully arrest domestic violence victims. For example, such an interpretation
would require the arrest of a victim who threw an object at her abuser in anger
or self-defense, and was then severely beaten by her abuser in retaliation
for her conduct. Consequently, in 2000, the term “primary aggressor” was
changed to “dominant aggressor” in an effort to clarify the legislative intent

behind these provisions.

In determining the “dominant aggressor,” state law requires that officers
consider “the intent of the law to protect victims of domestic violence from
continuing abuse, the threats creating fear of physical injury, the history of
domestic violence between the persons involved, and whether either person
acted in self-defense.”’> In addition, law enforcement trainings and model law
enforcement policies have suggested that officers consider the following factors
in identifying the “dominant aggressor”: the parties’ demeanor, the respective
size and strength of the parties, the severity of the injuries to each party,
whether one party escalated the level of violence involved in the incident, and
whether any of the injuries appeared to be defensive, rather than offensive,
wounds (e.g., scratches to the upper body or face, or injuries to the palm of

the hand).'¢°

As described above, the fact that California has enacted pro-arrest and
mandatory arrest policies for domestic violence does not guarantee that an
appropriate arrest will be made in every case. An officer’s decision about
whether to make an arrest, and which party to arrest, may be influenced by
an officer’s personal biases and frustrations toward domestic violence victims,
domestic violence offenders, and domestic violence crimes in general. In
order to prevent such biases or misconceptions from interfering with officers’
discretionary arrest decisions, model law enforcement policies also prohibit

officers from taking certain factors into consideration when deciding how to
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respond to a domestic violence incident. These include whether the victim and
offender are living together, the fact that the victim and offender are of the
same gender, the fact that the victim has not suffered any visible injuries and

any indications that the victim will ultimately not cooperate with the criminal

investigation and prosecution of the offender or the arrest will otherwise not

Model law enforcement pol- load to a conviction.®

icies encourage officers to

issue an EPO whenever an

) ) Issuing Emergency Protective Orders
officer has reason to believe

that the order is necessary As mentioned above, an important way for law enforcement to protect the

to protect the victim’s safety, immediate safety of a victim of domestic violence is by issuing her an Emergency
regardless of whether the Protective Order. While people are generally familiar with the concept of a
domestic violence restraining order, they are typically not aware of their right

victim asks for an order.
to an EPO or the level of protection that such an order can provide. Since EPOs

are issued at the scene of a domestic violence incident, whether a victim is able
to obtain an EPO depends largely on an officer’s willingness and ability to
inform victims about these orders. Accordingly, model law enforcement policies
encourage officers to advise victims of the availability of EPOs when responding
to a domestic violence incident and issue an EPO whenever an officer has reason
to believe that the order is necessary to protect the victim’s safety, regardless of

whether the victim asks for an order.'¢2

State law has authorized law enforcement to issue EPOs in domestic
violence cases since 1988. An EPO is a temporary protective order that can be
issued over the telephone 24 hours a day, 7 days a week, by an “on call” judge
if there are reasonable grounds for believing that (1) a victim is in immediate
and present danger of domestic violence and (2) an EPO is necessary to prevent
the occurrence or reoccurrence of domestic violence against the victim.'é® EPOs
are intended to protect the victim during the time it would take her to go to court

and seek a temporary civil domestic violence restraining order. As such, EPOs
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are only valid for a period of 5 court days, or 7 calendar days, from the time
they are issued, which ever is earlier.'** In addition to ordering the offender to
stay away from and not contact the victim, EPOs can also order the offender

to move out of the family home and award temporary custody of the couple’s

children to the victim.'®>
California law requires law

Although EPOs are ultimately issued by an on-call judge, they must enforcement officers to use

be requested by a law enforcement officer.'® The officer requesting the order every reasonable means to
must explain to the judge why he/she believes that a particular situation meets enforce EPOs.

the above criteria for the issuance of an EPO. The fact that either the victim

or offender has already left the home should not affect the availability of an

EPO.1¢”

If the judge grants the EPO, state law requires that the officer who
requested the order (1) serve the order on the offender if he/she can reasonably
be located; (2) provide a copy of the order to the victim; (3) file a copy of the
order with the court as soon as practicable; and (4) carry a copy of the order
with him/her while on duty for the duration of the order.'® Moreover, state law

requires law enforcement officers to use every reasonable means to enforce

EPOs.1¢?

Although EPOs are typically issued by local police officers or county
sheriffs' deputies, there are a broad range of other law enforcement officers
who are authorized to issue EPOs under state law. These include California
Highway Patrol officers, state university, state college and state community
college police officers, Department of Parks and Recreation peace officers,
housing authority patrol officers, probation officers, parole officers and school

district police officers.'”®
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Enforcing Restraining Orders

Law enforcement officers play a primary role in the enforcement of civil

domestic violence restraining orders'”! and criminal protective orders.”? As

described above, law enforcement is responsible for maintaining records of all
Law enforcement officers o o o o ,
domestic violence-related civil restraining orders and criminal protective orders,

are mandated to arrest an including those which have not yet been served on the restrained party, and for

offender whom they have verifying the existence and validity of such orders when responding to domestic

probable cause to believe violence.

violated the terms of a civil
Law enforcement officers are also mandated to arrest an offender whom
restraining order or criminal

9 they have probable cause to believe violated the terms of a civil restraining

protective order. order or criminal protective order. In fact, state law makes each violation of

such orders a separate crime that may be prosecuted in addition to any other
crimes relating to the offender’s conduct that violated the order. Generally,
intentional and knowing violations of civil and criminal orders are treated as
misdemeanors.””® A violation of a civil or criminal order may be treated as a
felony if the offender had a prior conviction for a restraining order violation
within 7 years of the current conviction and the violation involved a credible

threat of violence toward the victim."74

Law enforcement officers must enforce valid civil restraining orders and

criminal protective orders, even in the following circumstances:

e The order was issued in the District of Columbia or another state,
tribe, or territory of the United States;'”*

® The restrained party was not served with the order, but the order
indicates that this party was present at the hearing in which the
order was issued;'7¢

* The protected party allowed the restrained party to move back
into the family residence or otherwise solicited contact with the
restrained party;'”” and
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e The protected party does not have a copy of the order and the
officer is able to verify the existence and terms of the order from
a search of the statewide domestic violence restraining order
registry.

In cases where there are valid, conflicting civil and criminal orders

between the parties, an officer is required to enforce the criminal protective A gun is the weapon that is

order over the civil restraining order.”® However, effective January 1, 2006, most Common|y used to kill
state law will be amended to require that the enforcement of an EPO take an intimate partner, particu-

precedence over any conflicting civil or criminal restraining orders between . .
larly in cases where the vic-

the parties if the EPO: (1) protects a party who is already protected by the

tim is a woman.
other order(s); (2) restrains a party who is already restrained by the other

order(s); and (3) contains provisions that are more restrictive than the conflicting

provisions of the other order(s)."””

If all of these conditions are met, the provisions of the EPO will take
precedence over any conflicting provisions of an existing civil and/or criminal
order. If no EPO has been issued, then the criminal order still takes precedence
over any conflicting civil order.’® If the conflicting orders are the same type
of order (i.e., both are civil orders or both are criminal orders), then the
most recently issued order takes precedence over the other.!®! If mutual civil
restraining orders were issued at the same time, between the same parties,
then law enforcement should enforce the order of the person who was not the

“primary/dominant aggressor” in the incident.'s?

Removing and Storing Firearms

California law enforcement agencies receive an average of 1,439
domestic violence-related calls for assistance involving firearms each year.'®?
When responding to such calls, an officer’s confiscation and removal of
firearms in the possession of a domestic violence offender can mean the

difference between life and death for a victim. Indeed, a gun is the weapon
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that is most commonly used to kill an intimate partner, particularly in cases
where the victim is a woman. According to U.S. Department of Justice statistics
for 2002, guns were the murder weapon in 58 percent of intimate partner
homicides in the U.S. involving female victims, whereas guns were the murder
weapon in only 45 percent of cases involving male victims.'®* In our survey of
100 intimate femicides in California, guns were used to kill the victim in 48

percent of the cases.

Officers responding to the scene of a domestic violence incident are
required to document in their incident report whether firearms or other deadly
weapons were present at the scene.'® Although they are not required to identify
the type of weapon found, officers generally include this information in their

written reports.'8

If the domestic violence incident involves a (1) threat to human life or
(2) physical assault, officers are required to take temporary custody of any
firearms or other deadly weapons found in plain sight or as the result of a
lawful search.'®” “Temporary custody” means that law enforcement is required
to keep the firearm or deadly weapon for at least 48 hours, but no more than 5
business days, before returning it to the owner/possessor.'®® Law enforcement is
not required to return a firearm or deadly weapon to its owner/possessor if the
weapon is retained as evidence for criminal prosecution or is determined to be
stolen.’® Moreover, if law enforcement has “reasonable cause” to believe that
returning the weapon to its owner/possessor will endanger the victim, an officer
can petition the court for a determination of whether the firearm or deadly

weapon should be returned.'?°

Law enforcement is also authorized to receive and store weapons
surrendered by a party who is subject to a domestic violence-related civil
restraining order or criminal protective order. State law prohibits parties who
are subject to such orders from owning, possessing, purchasing and receiving,

or attempting to purchase or receive, a firearm during the period that the order
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is in effect.”’ Moreover, courts may order the restrained party to relinquish
any firearms in their possession within 72 hours of being served with the
protective order.!”? 1% Law enforcement is authorized to receive and store
firearms relinquished by restrained parties and may charge the restrained party
a storage fee.'” All relinquished firearms must be returned to the restrained
party within 5 days of the date that the order expires, unless the restrained party
is otherwise restricted at that time from owning or possessing firearms (e.g.,

another restraining order has been issued).'”

Despite these restrictions, some domestic violence offenders may not be
deterred from owning or possessing firearms even when subject to a civil or
criminal protective order. In 2003, the California Department of Justice denied
212 people permits to purchase a firearm because they were subject to a
restraining order. Many domestic violence offenders are also able to purchase

guns on the street without having to submit to the permit process.

Nevertheless, there is currently no formal system in place for ensuring
that restrained parties actually relinquish their firearms in accordance with the
terms of a civil or criminal protective order or other court order. While restrained
parties are required to file a receipt with the court evidencing their sale or
relinquishment of firearms, this requirement does not ensure that non-registered
guns are relinquished. Moreover, law enforcement has no legal or statutory duty
to take affirmative action, such as searching the restrained party’s residence,
to ensure that a restrained party does not have any guns in their possession.
Rather, these parties are basically held to an “honor system” in complying with

firearms restrictions.

Increased Collaboration With Other Agencies

One of the most significant ways that law enforcement has collaborated
with other agencies to improve its response to domestic violence is through

the establishment of Domestic Violence Response Teams (DVRTs, also known as

There is currently no formal
system in place for ensuring
that restrained parties actu-
ally relinquish their firearms
in accordance with the
terms of a civil or criminal

protective order.
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DARTs). DVRTs typically consist of police investigators and domestic violence
advocates/counselors who are available 24 hours a day to respond to domestic
violence incidents. Team members may also include other practitioners such as

medical professionals, child protective service workers, adult protective service

workers, and animal control officers.””¢ DVRT members are either called directly

One of the most significant
S to the scene of a domestic violence incident or are called after the responding

ways that law enforcement law enforcement officer or agency determines that their services are needed.
has collaborated with other
agencies fo improve its re- The goal of a DVRT is to provide immediate crisis intervention and
. counseling for victims at a time when it is likely to be most effective — at the
sponse to domestic violence

scene of a domestic violence incident. Team advocates also provide information

is through the establishment
of DVRTs.

and referrals to victims, as well as follow-up services aimed at providing the

victim with the support she needs to address, and possibly end, the cycle of

abuse she is experiencing.'”” In addition, DVRT police investigators generally
have specialized training and experience in conducting investigations and

collecting evidence in domestic violence cases.

DVRTs first surfaced in California in mid-1990s, with the Los Angeles Police
Department’s Van Nuys Division being one of the first law enforcement agencies
in the state to institute a DVRT program.”® Since then, the number of local
DVRTs has grown significantly. Most cities and counties with DVRTs have been
able to establish these teams because of federal grants aimed at supporting
the development of such teams or increasing inter-agency collaborations in

responding to domestic violence.'?

Taken together, California law enforcement agencies have significantly
improved the way that they prioritize and respond to domestic violence cases
over the past thirty years. Moreover, local agencies in Los Angeles County,
San Francisco County, Santa Clara County and San Diego County have
instituted model reforms that have served as an impetus for change among law

enforcement agencies throughout the country.
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WHERE ARE WE NOW?¢?

We conducted interviews throughout the state with law enforcement
officers, victim advocates and other professionals who work in the domestic
violence field in order to assess current problems and successes associated
with law enforcement responses to domestic violence. A total of twenty (20)
law enforcement officers from different agencies throughout the state were
interviewed. The officers either worked in their agency’s domestic violence
unit or were primarily responsible for responding to domestic violence calls. A
total of ten (10) victim advocates were interviewed about their and their clients’
experiences with law enforcement. We also raised the issue of law enforcement
response in our Northern and Central California roundtable discussions in
which a variety of professionals participated including prosecutors, medical
professionals, probation officers, and coroners.?®® The following is a summary
of the commentary and recommendations gathered from the above interviews

and discussions on this issue.

Officer Training on Domestic Violence

Law enforcement perspective:

* Most officers engaged in some training on domestic
violence in addition to their initial academy training
on this issue. Nearly a third of the officers had attended POST's
intensive, 40-hour training on responding to and investigating
domestic violence cases. The training consists of both practical
and classroom instruction and addresses issues such as wound
identification, talking to victims, suspects and children, overcoming
language  barriers, documenting evidence, and lethality
assessments. All of the officers who participated in this course felt

it was beneficial because it gave officers knowledge and practical

Only a few of the officers
surveyed reported receiving
ongoing training and edu-
cation on domestic violence

issues.
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experience in specific response and investigation techniques that

might have taken them years to learn on the job.

¢ Only a few of the officers, however, reported receiving

ongoing training and education on domestic violence

Officers identified a need
issues. The decision about whether an officer engaged in regular

for additional training on training on domestic violence was both department driven and
investigating and collecting driven by the personal interests of the individual officer. Officers
evidence in domestic vio- received education and updates by attending departmental
trainings, attending local and national conferences for professionals

lence cases.
working in the domestic violence field, and/or reading articles and

other literature on new developments relating to domestic violence.
Some officers who did not engage in ongoing training or updates

noted that their department emphasizes on-the-job training.

e Officers felt that district attorneys should play a more
active role in training law enforcement on how to collect
evidence in domestic violence cases. These officers believed
that such training would help improve prosecutors’ ability to charge
and prosecute domestic violence cases. Some officers reported
that they currently receive some form of training from prosecutors
on how to collect and preserve evidence in these cases and that
this training has been beneficial to them in investigating domestic

violence incidents.

Perspectives of advocates and other practitioners:2°!

¢ Advocates felt that law enforcement needed additional
and ongoing education on domestic violence issues.

Areas of training identified by advocates included the following:
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addressing the unique needs of underserved communities such
as young people and gay, lesbian, bi-sexual and transgendered
communities; general information about obtaining and enforcing
civil and criminal protective orders, including EPOs; making
appropriate domestic violence arrests; and annual updates on
legislative and policy changes affecting criminal justice responses
to domestic violence. Advocates cited high officer turnover within
agencies as one of the reasons that there is a need for ongoing

training and re-training of officers.

Advocates reported experiencing strong resistance
from law enforcement agencies and officials when
offering trainings for local law enforcement agencies on
domestic violence issues. Advocates reported that agencies
were less resistant if the training was conducted in conjunction with
a law enforcement officer. Advocates who have conducted trainings
for officers in the past without a co-presenter from law enforcement
reported experiencing hostile and disruptive behavior from officers
who attended their trainings. This behavior included making
sarcastic remarks about the subject matter and sleeping through
the training. Advocates attributed this hostility and resistance to
general negative attitudes among officers toward victim advocates,
as well as misperceptions that advocates are “man haters” and

engage in too much hand-holding for victims.

Generally, agencies were more receptive to advocate trainings if
the advocate had a good personal and working relationship with a
law enforcement official or senior officer who could act as a liaison
in getting approval for, and helping coordinate, the advocate’s
trainings. Advocates who reported that their local law enforcement

agencies have been very receptive to letting them conduct trainings

Advocates identified a need
for additional law enforce-
ment training on issues such
as responding to domestic
violence in underserved
communities, obtaining and
enforcing civil and criminal
protective orders, making
appropriate  domestic vio-
lence arrests, and annual
updates on relevant legisla-

tive and policy changes.
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for officers expressed disappointment in the fact that the agencies
typically felt that only one or two trainings were needed, as opposed

to ongoing education.

¢ Advocates reported that their local sheriff’s department,
in particular, needed training and education on domestic
violence. Advocates noted that their local sheriff’s departments do
not engage in as much training on domestic violence as their local
police departments do, if at all. They cited this lack of education
as causing harmful attitudes among local sheriff’s deputies toward
domestic violence cases, such as a general belief that responding
to domestic violence incidents is not important or a part of their
job, as well as negative judgment about domestic violence victims.
Victim advocates also reported difficulties in getting their local
sheriff’s department to participate in inter-agency collaborations

aimed at improving community responses to domestic violence.

Responding to and Investigating Domestic Violence Incidents and

Restraining Order Violations

Law enforcement perspective:

* A majority of officers reported that their agencies
currently have specialized Domestic Violence Units.
Although Domestic Violence Units varied from agency to agency,
they generally shared the following two objectives: (1) building
evidence to support prosecution in the event the victim recants and
(2) providing additional support and services for domestic violence
victims and their children. With regard to the first objective, officers

reported that their Domestic Violence Units consist of investigators

who work primarily or solely on domestic violence crimes. Because
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victims often recent when faced with having to testify against
their abusers, these investigators focus on creating comprehensive
evidence-based prosecutions, as opposed to prosecutions based

primarily on witness testimony. This means that their domestic

violence investigations involve much more detailed evidence

Most officers surveyed felt
gathering than they would engage in for other types of crimes, Y

including thoroughly interviewing and documenting statements that having o  Domestic

from the victim, perpetrator and witnesses. Some investigators also Violence Unit significantly
review officer reports involving general assault crimes in order to improved an agency’s re-
ensure that domestic violence cases are not being mislabeled and . .

sponse to, and investiga-

missed.
tion of, domestic violence

With regard to the second objective, some Domestic Violence Units crimes.

have advocates on staff, in addition to investigators, who provide
information, support and resources for victims and their children.
Most Units that do not have an advocate on staff work with
local advocacy organizations to provide counseling and support
services to victims (see discussion of DVRTs below). While officers
reported having good working relationships with both in-house and
external advocates, several officers commented that their interests
tend to diverge from advocates’ interests in cases where advocates

continue to support a victim who recants.

Most officers felt that having a Domestic Violence Unit significantly
improved an agency's response to, and investigation of, domestic
violence crimes. All of the officers who worked in a Domestic
Violence Unit felt that having a Unit significantly improved how
they handle domestic violence cases. In fact, one officer whose
department had recently lost its Domestic Violence Unit due to
funding issues reported that he has already noticed a decrease

in filing and prosecution rates for domestic violence. Those who

did not have a Domestic Violence Unit felt that they would benefit
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Officers and  advocates
agreed that DVRTs result in
more comprehensive  re-
sponses to domestic vio-
lence, increased access
to services for victims,
and stronger relationships
among law enforcement

and advocacy agencies.

from having one. Funding was identified as the primary reason
why local agencies did not have, or could not sustain, a Domestic

Violence Unit.

Most officers reported that their agencies have
established formal DVRTs or informal partnerships with
local victim advocacy agencies to provide counseling,
services and support for victims at the scene of a
domestic violence incident. Officers who participated in
DVRTs felt that these teams helped build good relationships with
victims as well as local victim advocacy agencies. They felt that
these teams also helped educate victims and increase victim access
to services. Officers noted that the involvement of advocates is
particularly important in cases where officers have to leave the
scene to respond to another call or to complete an arrest of a
perpetrator. In such cases, advocates can remain with the victim
and family members to provide continued contact and support.
Many officers who did not have local DVRTs expressed a desire to
have one. One agency utilizes a Trauma Intervention Team (TIP) in
domestic violence cases. The TIP resembles a DVRT in that it is @
volunteer group comprised mostly of female advocates trained on
the dynamics of domestic violence who help provide information

and follow-up services for victims.

Officers believed that female domestic violence victims
felt more comfortable talking to a female officer or
female advocate at the scene of a domestic violence
incident than a male officer. However, one law enforcement
official who was interviewed felt that the male officers under his
supervision did a better job at empathizing with victims and making
them feel comfortable than his female officers. He attributed this

dynamic to the fact that some female officers were more judgmental
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toward women in domestic violence relationships because many of
them feel that they would never let themselves be abused or remain
in an abusive relationship. These attitudes resulted in female officers
being less sympathetic to victims. He said that male officers, on the
other hand, tended to have paternalistic and protective attitudes
toward victims, which ultimately resulted in better responses to

victims and domestic violence incidents in general.

* Most officers reported that they complete and file
criminal reports for every domestic violence incident.
Officers emphasized that reports are taken even if there are no
serious injuries, no arrest is made, the victim is uncooperative, or
the officer has reason to believe that the victim will recant. Some
officers said that they note in their report whether a victim was
cooperative or whether they have reason to believe that she will later
recant her story so that the prosecutor is aware of this information.
One supervisory officer reported that officers in his agency will
be reprimanded if they fail to file a report on a domestic violence

incident.

Perspectives of advocates and other practitioners:

* Most advocates touted the success and benefits of
instituting DVRT teams. They noted that having advocates at the
scene of a domestic violence incident can help provide a “wake-up
call” to victims by educating them about the dynamics of domestic
violence and how these dynamics relate to the victim's particular
situation. They further noted that advocates can provide empathy
and understanding for victims in a way that officers cannot, and

that victims can talk to advocates “off the record” without having

to worry that what they say will be subsequently used against them
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by law enforcement or prosecutors. Advocates believe that they are
also typically better equipped than officers to explain available
options tfo victims. Moreover, advocates can provide valuable
follow-up visits and check-ins with victims, particularly when officers

have no time for, or interest in, victim follow-up.

Advocates also saw DVRT participation as an opportunity to
educate officers about how best to approach victims and ensure that
officers are properly responding to domestic violence in general.
Indeed, operating in a team setting allowed advocates to develop
more trusting and respectful relationships with responding officers,
particularly if the same advocates and officers are constantly
responding to domestic violence incidents. Advocates noted that
officers more likely to do their job correctly if advocates are present.
Advocates further noted that they feel more comfortable addressing
problems and suggestions directly with the responding officers due
to the strong relationships they have developed. However, some
advocates commented that their local DVRT has failed to result in
stronger relationships between advocates and law enforcement
and that mistrust and misunderstandings still persist between these
two groups. Generally, in such cases, advocates and officers do
not respond to the scene of domestic violence at the same time.
Rather, law enforcement will respond first and take the offender into
custody, if needed, and then call advocates to attend to the victim
after they have left the scene, which could be a significant time

after the incident is over.

Several advocates, however, reported concerns that
officers are minimizing the seriousness of domestic
violence incidents in order to avoid having to call an

advocate out to the scene. These advocates were concerned
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that this conduct results in victims having less access to critical

services and counseling.

¢ Advocates in rural communities complained of long

response times to domestic violence incidents due to the .
. .. L. Advocates in rural commu-
insufficient number of officers in local law enforcement

agencies. These advocates noted that, in some rural areas, there nities complomed of |ong

may be only one or two officers responsible for patrolling several response times by law en-
hundred square miles of the agency’s jurisdiction. This could result forcement and inadequate

in response times exceeding 30 minutes. Advocates reported that L
responses to domestic vio-

response times could be even longer if an officer calls in sick or
_ , , . lence incidents due to offi-
is attending to another crime. One advocate reported hearing

, :
of officers taking as much as 3 hours to respond to a domestic cers’ personal biases.

violence incident.

¢ Advocates reported that law enforcement’s personal
biases sometimes influence whether they decide to
follow mandated policies and procedures in certain
cases. Advocates noted that in rural and small counties, there is
a significant likelihood that the responding officer will know, and
possibly be personal friends with, the batterer. The responding
officer may be reluctant to arrest or take other punitive actions
against his friend. Advocates noted the same dynamic occurs when
the batterer is a fellow officer. Some advocates commented that
middle and upper-class victims also tend to receive less aggressive
responses from law enforcement due to the fact that professional
batterers appear more credible to officers or because the batterer’s
status and resources intimidate officers from intervening or making
an arrest. Advocates also reported that officers often failed to take
reports of domestic violence seriously when a victim shows signs of

being under the influence of drugs or alcohol.




76 Chapter Four law Enforcement Response to Domestic Violence

¢ Advocates reported that law enforcement does not
always ensure the safe separation of parties when
responding to a domestic violence incident. Advocates

noted that there are still some cases in which officers interview

the victim and perpetrator in the same room or within earshot of

Advocates and other prac- S
one another. Some advocates reported dealing with cases where

fitioners reported a  seri- officers waited outside of a family residence while allowing the

ous lack of bilingual law batterer to go into the residence to retrieve his belongings while the
enforcement officers even victim was there.

in cases where the parties
¢ Advocates and other practitioners noted a significant

involved in a domestic vio- . . ,
lack of bilingual law enforcement officers. This was true

lence incident speak a com- even for common foreign languages, such as Spanish. Advocates
mon foreign language, such complained that officers sometimes use children or other family

as Sponish. members — and even the batterer — to translate their conversations

with victims who do not speak English. Their obvious concern about
using a batterer as an interpreter is that batterer can misrepresent
statements made between an officer and the victim in order to
mislead the officer as well as intimidate the victim and make her
think that the officer does not believe her. Advocates noted that using
children and family members as interpreters is also problematic
because they may be just as angry and frustrated with the victim
as the abuser. In addition, advocates felt that it is inappropriate
and harmful to use children as translators because they are likely to
have been victimized or traumatized by the incident as well, and

having them serve as interpreters only further traumatizes them.

¢ Advocates stated that law enforcement’s ignorance
of the unique needs and challenges faced by victims
in certain underserved communities impacts both the

effectiveness and appropriateness of police responses

to domestic violence. For example, advocates noted that
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immigrant and migrant populations can pose unique challenges
for officers. Officers need to be sensitive to the fact that victims in
these communities may be afraid to call the police or cooperate

with criminal prosecution because, although they want the abuse

to stop, they do not want to risk their batterer being deported.

‘ Advocates reported  that
Moreover, officers may have to make greater efforts to locate

batterers in these communities in order to investigate the case, make officers are not providing

an arrest or effect service of legal documents due to the batterer’s victims with complete and

undocumented and/or migrant status. accurate information about

their legal rights and avail-
Other examples identified by advocates involved victims and

o s , able resources at the scene
perpetrators of domestic violence with disabilities. With regard

to perpetrators, for example, advocates commented that officers of a domestic violence inci-

may be unable to understand how a physically disabled person dent.

can be a perpetrator of domestic violence, particularly when the
victim does not suffer from a disability. Such perceptions may result
in no action being taken as well as in the wrongful arrest of the
victim. Advocates advised that law enforcement needs to be aware
of issues confronting certain underserved communities and should
conduct outreach and education to these communities in order to

make calling the police a more viable alternative for victims.

e Advocates reported that officers are not providing
victims with complete and accurate information at
the scene of a domestic violence incident, particularly
with regard to restraining orders. Advocates reported
that some officers are handing out Victim Information Cards with
outdated contact information for shelters and other services or, in
some cases, are failing to hand out these cards at all. Moreover,
advocates reported that officers often do not explain the availability

of EPOs and other restraining orders to victims. Advocates further

reported that, even in cases where law enforcement does mention
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the availability of restraining orders, they are unable to effectively
communicate to victims what a restraining order entails and what

process the victim needs to go through to get one.

While most officers re po rted e Advocates expressed concerns that officers are providing
that they file written reports misinformation to victims regarding the obtainment and

o enforcement of EPOs. Advocates reported that officers have
for every domestic violence
improperly informed victims that they can be held in violation of

call, advocates reported nu- their own EPO if they voluntarily talk to the batterer. In such cases,

merous examples of cases victims have advised advocates that they decided against requesting
in which law enforcement an EPO because they were scared that they would violate the order.

fused | . Advocates were unsure of whether this miscommunication is the
refused fo complete an inci-

result of a lack of law enforcement training on EPOs or whether
dent report.
officers are using scare tactics to avoid having to issue these orders

to victims. Advocates also reported cases in which officers told

victims that they could not obtain an EPO after business hours.

e Advocates and practitioners reported that law
enforcement does not always take a report in domestic
violence cases. They noted that this was particularly true in cases
where the perpetrator has threatened the victim’s life, but has not
yet inflicted serious violence against the victim. Advocates reported
several examples of cases where officers advised a victim that they
will not respond to her complaints of domestic violence until she
obtains a restraining order. Advocates further reported that, even
when a victim has a restraining order, officers have been known to
refuse to take a report or even respond to the scene of a restraining
order violation unless violence or property damage has occurred.
One practitioner reported that officers will also interview the victim,
perpetrator and witnesses over the telephone instead of coming

to the scene to investigate and take a report. Advocates and

practitioners also reported numerous problems faced by victims in
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trying to obtain a free copy their incident face sheets and reports,

including significant delay and complete denials of their requests.

Arrest Policies and Practices

Law enforcement perspective:

e All officers reported that their agencies have aggressive
arrest policies for domestic violence. Most agencies adopted
pro-arrest policies, while some agencies instituted mandatory
arrest policies for domestic violence. Most agencies only require/
encourage their officers to make an arrest if there are visible injuries
to the victim (i.e., cases of felony domestic violence). Five agencies,
however, reported having a “zero tolerance” policy for domestic
violence that requires an arrest o be made when there is probable
cause fo believe that domestic violence has occurred, even if there

were no apparent injuries identified at the crime scene.

* A few officers felt that law enforcement needed to have
more discretion in deciding when to make an arrest.
Several officers expressed concern that too many domestic violence
arrests are being made as a result of aggressive arrest policies,
with one officer expressing concern over the fact that such policies
sometimes require officers to arrest and jail innocent men when
victims lie. This officer warned that officers should act reasonably

and make arrests only when they have good reason to do so.

e Officers admitted experiencing difficulties in determining
the dominant aggressor when responding to domestic
violence incidents involving mutual fighting between

the parties. They noted that this was particularly true when there
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Officers and  advocates
agreed that law enforce-
ment still experiences signif-
icant problems in determin-
ing the dominant aggressor
and making appropriate ar-

rest decisions.

are no children or other witnesses present who could corroborate
one party’s side of the story. One officer commented that part of
the reason that it is difficult to make these decisions is because
officers may be unable to access information about prior arrests
or other evidence of a history of domestic violence between the
parties until after they return to the office. Some officers forward
the matter to special investigators if they cannot make an immediate
determination at the scene. Moreover, some officers believed that
there are a significant number of incidents that truly involve mutual
combat between the parties in which it is appropriate to make a

dual arrest.

Perspectives of advocates and other practitioners:

¢ Advocates agreed that officers still face significant
problems in making appropriate arrest decisions,
including determining the dominant aggressor. Advocates
noted that inappropriate dual arrests, wrongful arrests of victims
and complete failures to arrest despite cause for doing so are
problems that still persist with regard to law enforcement’s response
to domestic violence. Some advocates attributed these problems
to the fact that officers are indifferent to making appropriate arrest
decision or sometimes get frustrated with having to respond to the
same residence multiple times. Some attributed these problems to
persisting stereotypes among officers about what a “victim” should
look like. For example, advocates reported that victims who appear
angry, are rude to officers or are under the influence of alcohol
or drugs are more likely to be wrongfully arrested for domestic
violence. Advocates stated that officers need to learn that being in
an abusive relationship may cause the victim to become violent at
times and lash out, and that officers must consider the whole history

of violence between the parties when deciding who to arrest or



law Enforcement Response to Domestic Violence Chapter Four 81

who is the dominant aggressor. Advocates also noted that part of
the problem stems from the fact that officers simply do not receive
adequate training on how to make appropriate arrests, including

learning to distinguish between offensive and defensive wounds.

Advocates further noted that officers often fail to make an arrest in

. L Officers, advocates and
cases of restraining order violations even though they are mandated

o do so under state law. practitioners agreed that
there needs to be greater
accountability for perpetra-

Removal of Firearms tors subject to court-ordered

firearms restrictions.
Perspectives of law enforcement, advocates and other

practitioners:

e Officers, advocates and practitioners expressed serious
concerns over current weapon removal procedures
for domestic violence offenders. Law enforcement officers
expressed frustration over their inability to identify and control
for the fact that a perpetrator is able to buy unregistered guns.
Some officers felt that they do not have sufficient authority to
confiscate weapons at the scene of a domestic violence incident or
in cases where a perpetrator is subject to a court-ordered firearms
relinquishment. Advocates and other practitioners, on the other
hand, felt that officers in many cases are simply not exercising their
authority and discretion to confiscate firearms from perpetrators.
Officers, advocates and practitioners agreed, however, that there
needs to be greater accountability for perpetrators subject to
restraining orders and other firearms restrictions. Specifically, they
agreed that the current “honor system” for firearms relinquishment
by restrained parties is insufficient for ensuring that a restrained

party will actually give up all of the firearms in his possession.
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Advocates noted that state legislation is currently pending to
increase law enforcement’s authority to confiscate weapons,
including authorizing courts to issue warrants for the immediate
search and seizure of a perpetrator’s weapons in certain cases.
However, this legislation has been held over until the 2006-2007

legislative session.

Notifying Victims of Perpetrator’s Release From Jail

Law Enforcement’s Perspective:

¢ Officers did notidentify any significant problemsrelating
to victim notification systems. A few officers noted that they
will personally call a victim to let her know when a perpetrator will
be released from jail as part of their agency’s overall emphasis on

trying to provide ongoing support for the victim.

Perspectives of Advocates and Other Practitioners:

e Los Angeles advocates and practitioners identified
serious problems with the effectiveness of their local
victim notification system. los Angeles advocates and
practitioners reported a serious problem with the operation of the
Los Angeles County Sheriff's Office’s victim notification system,
which had dire consequences for domestic violence victims.
Advocates cited recent problems involving the Sheriff’s decision to
authorize the early release of over 120,000 county jail inmates,
some of who are domestic violence perpetrators, due to budget
issues. Advocates and practitioners reported that because some
victims were never notified of their abuser’s release, their abuser
was able to find them and attack them soon after being released.

They reported that some of these victims were seriously injured by
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their abusers. Advocates from other parts of the state, however,
reported that their local victim notification systems generally worked

well.

Most officers felt that unco-
Challenges and Frustrations Identified by Officers in Responding I N

to Domestic Violence operative victims and vic-

tims who repeatedly return
¢ The biggest area of frustration identified by law to their batterers pose the

enforcement involved their interactions with victims . . .
biggest challenge in their

of domestic violence. Most officers felt that uncooperative
o o , ability to respond to domes-
victims and victims who repeatedly return to their abusers after law

enforcement intervenes pose the biggest challenge in their ability tic violence cases.

to effectively respond to domestic violence cases. In particular,
officers expressed frustration with the following dynamics in victims’
behavior: (1) refusing to get help for domestic violence despite the
fact that there are so many services available; (2) disregarding the
terms of their restraining orders; (3) recanting in order to avoid
criminal prosecution of their batterer; (4) moving back in with their
batterers after law enforcement intervention has helped secure the
parties’ separation; (5) denying that they are caught in a cycle
of domestic violence. Several officers also expressed frustration
with victim advocates who continue to support a victim after she

recants.

o Officers also expressed frustration in working with their
local district attorney’s office. Some officers complained that
the district attorney’s office is not able to file many of the cases
that they investigate due to prosecutors’ heavy workload. They felt
that heavy workloads caused prosecutors to over scrutinize cases

and choose only the ones that they are completely sure they can

win. Moreover, officers reported that, in some rural counties, there
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may be only one district attorney who prosecutes violence against
women cases. Officers recommended that the district attorney’s
offices reprioritize their cases and hire additional staff so that more

domestic violence cases can be prosecuted. However, most officers

. ) reported having strong working relationships with their local district
Lack of funding was a pri-

attorneys office and acknowledged how difficult it is for prosecutors

mary reason why law en- : : e :
Y Y to file cases if there is insufficient evidence to support charges or a

forcement agencies were conviction.

unable to make important

reforms aimed at improving o Officers identified a lack of sufficient funding as one

. . of the major challenges they faced in taking steps to
their response to domestic
improve their agency’s response to domestic violence.

violence incidents. . : :
Lack of funding was a primary reason why agencies were unable

to make important reforms such as establishing a Domestic Violence
Unit and a DVRT or instituting specialized community outreach
and education programs. It was also a primary reason why some
agencies were unable to maintain these improvements once they
were instituted. Several officers noted that budget cuts have either
reduced the number of officers in their Domestic Violence Units or
have resulted in the complete elimination of these Units, making
it extremely difficult for agencies to respond to domestic violence

incidents in a timely and effective manner.

* One challenge identified by law enforcement was the
highly charged, emotional nature of domestic violence
incidents. Several officers commented on the fact that the high
degree of emotion, tension and volatility among parties involved in
a domestic violence incident may have an impact on an officer’s
emotional state as well. They noted that, without adequate “people
skills” and training on how to deal calmly and effectively with parties

in high-conflict situations, officers may unintentionally escalate the

parties’ emotions and reactions to each other.
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Several supervising officers that we interviewed
expressed frustration with their inability to completely
regulate and ensure that individual officers are always
making appropriate responses in domestic violence
cases. Supervising officers expressed concern over the fact that,
despite having instituted numerous reforms aimed at ensuring that
officers are appropriately and effectively responding to domestic
violence calls, they cannot know exactly what officers were doing
in the field unless a complaint from the public or a fellow officer
surfaces. One supervisor stated that the only additional reform he
could make to improve overall officer response is to make all officers
perfect so that they would do their job perfectly. To this end, many
of the advocates we interviewed said that they always tell victims to
report improper responses to the responding officer’s supervisor or

Watch Commander.

Both officers and advocates identified a need for
greater networking and communication among law
enforcement agencies and among law enforcement and
other criminal justice and community agencies. Advocates
noted that people have become increasingly more mobile and,
consequently, tend to work and live in completely different cities or
counties. These advocates felt that effective communication between
law enforcement agencies would help improve implementation of
mandated responses to domestic violence by allowing officers
to track offenders across jurisdictional lines. Information-sharing
among agencies can also give officers a more complete picture of

the history of abuse between two parties.

Some officers and advocates felt it would be beneficial to adopt
the “one stop shop” model of inter-agency collaboration that

has been implemented in San Diego County. Under this model,

Supervisory  officers  ex-
pressed frustration  with
their inability to completely
regulate and ensure that
individual officers are mak-
ing appropriate responses
to domestic violence inci-

dents.
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Officers believed that state-
wide requirements were im-
portant for ensuring some
level of consistency among
law enforcement responses

to domestic violence.

important domestic violence-related criminal justice and community
agencies are housed in one building so that the victim does not
have to travel to different offices to participate in the investigation
and prosecution of her abuser or to access services. Officers and
advocates noted that this model promotes increased accountability
for law enforcement with regard to how it investigates and responds
to domestic violence because officers are able to work closely and
in constant communication with prosecutors and advocates. They
further noted that this model promotes better relationships between

law enforcement and other agencies.

Successes and Innovations in Preventing and Responding to

Domestic Violence

o Officers attributed the success of improved investigation
and evidence collection techniques to an overall
increase in the number of criminal domestic violence
filings in their communities. As described above, many
officers emphasized the importance of having specialized training
and skills in investigating and documenting evidence in domestic
violence cases. Building a solid evidentiary case helps prosecutors
go forward with charges even when the victim recants, as well as
increases the likelihood of conviction in cases where the victim does
not recant. One officer was excited about a new policy instituted
by his agency in which patrol cars are now equipped with video
cameras so that officers can tape witness statements and document

injuries immediately upon arriving at a domestic violence incident.

o Officers recognized the benefits of enacting statewide

laws and policies governing law enforcement response
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to domestic violence. Officers believed that statewide
requirements were important for ensuring some level of consistency
among law enforcement responses to domestic violence and for
encouraging agencies and municipalities to institute local policies
that surpass statewide requirements. The enactment of a pro-arrest
low was identified by officers as being the most successful and
important reform. Laws requiring officer training on domestic
violence and police reports in all domestic violence incidents were
also identified as making a significant impact. Several officers
admitted that, before such laws were enacted and implemented,
officers were often dissuaded from reporting and trying to prosecute

domestic violence cases.

One officer reported that her agency has a special
program that conducts lethality assessments in domestic
violence cases. These lethality assessments are conducted through
the agency’s SAFER (Support, Awareness, Feedback, Enforcement/
Education and Responsibility) Program. This program was created
after the community experienced 7 domestic violence-related
deaths in 2003. Pursuant to this program, officers responding to
the scene of a domestic violence incident schedule the victim and
perpetrator to come to the police department and meet separately
with the department’s domestic violence specialist. The specialist
asks each party specific questions and, based on their responses,
assigns a numerical value for their case that indicates the likelihood
of violence erupting between the parties in a subsequent argument.
After the assessment, a social worker meets with each party
separately to educate them about available legal services and give
them referrals for counseling. The officer believed that people have
been responding very positively to this program, but noted that they

have a 33 percent attendance rate for the meetings.
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Law enforcement agencies
that appeared to be doing
a good job generally had
officials and other leaders
within their departments or
communities who were able
to institute agency-wide

commitments to addressing

domestic violence.

One officer reported that her agency engages in annual
reviews of its domestic violence policies and protocols.
This officer noted that her county’s Police Chiefs’ Association
developed a protocol for domestic violence that all departments
in the county must agree to. Regular reviews of this protocol are
conducted on an ongoing basis with input from the local district
attorney’s office. In addition, all law enforcement agencies are
required to conduct annual reviews of their approaches to domestic

violence.

Officers conducted community education and outreach
on domestic violence. Several agencies have instituted
programs targeting young people in which they go to local high
schools and talk to students about domestic violence and how to
avoid perpetrating or becoming a victim of abuse. One agency
conducted outreach to local churches by making officers available
after services to answer questions about domestic violence and
what to expect when law enforcement responds to a domestic
violence incident. One agency sponsors weekly support group
that offers shelter, education and guidance to victims. This agency
reported plans for establishing a similar support group for high
school students.

Local successes and innovations were primarily
attributed to the efforts and commitment of strong
leaders who made responding to domestic violence a
priority. Law enforcement agencies that appeared to be doing
a good job generally had officials and other leaders within their
departments or communities who were able to institute agency-wide
commitments to addressing domestic violence. One officer noted,

for example, that serious reforms in his department only came when
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the Police Chief made a commitment to addressing domestic violence
after realizing that their community had an excessively high number
of domestic violence reports. Agencies seemed to work best when

agency-wide commitments were also instituted among other local

criminal justice and community agencies.
Nearly all of the officers sur-

*  When asked what could be done to improve how they veyed felt that no additional

currently respond to domestic violence, nearly all of reforms were needed in
the officers interviewed felt that nothing needed to be order to improve how they

changed at this point. However, when presented with specific currently respond fo domes-

reform ideas, such as establishing Domestic Violence Units and

tic violence.
DVRTs, these officers all felt that their departments could benefit

from these reforms. Officers also expressed a need for additional

funding to support their response to domestic violence.
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WHERE DO WE GO FROM HERE?

* Law enforcement agencies should ensure that all supervisory and patrol officers who
have primary responsibility for overseeing/responding to domestic violence cases have a basic
level of training on domestic violence and response protocols. Domestic violence incidents are unique
cases that involve specialized responses and duties on the part of law enforcement. Like any other specialty,
“domestic violence response” should be performed by someone who has a basic knowledge of the area and
it's various intricacies. While on-the-job training is valuable, standardized course training promotes uniform and
informed responses by officers. Such training can also expose officers to innovative strategies and techniques
for handling domestic violence cases, as well as put a stop to stereotypes and misperceptions that can often be
perpetuated through on-the-job training. In addition to a basic 8-hour, entry-level course on domestic violence, state
law requires officers below the rank of supervisor who normally respond to domestic violence calls to complete two
hours of instruction on domestic violence every two years. Moreover, state law encourages, but does not require,
agencies to provide periodic training on domestic violence to higher-ranking officers as part of their advanced

officer training programs.

While the entry-level training received by officers covers important subject areas, officers who spend the
maijority of their time dealing with domestic violence require much more detailed and intensive education than that
which can be provided in a 8-hour training. Moreover, only a handful of the supervising officers we interviewed
reported actually receiving regular education and updates on domestic violence. Agencies should require additional
basic training for supervisory and patrol officers who are primarily responsible for overseeing or handling domestic
violence cases. Training should include issues that may be particularly problematic for the agency’s officers, such
as instruction on restraining orders or how to determine the “dominant aggressor.” Agencies should also encourage
these officers to take additional continuing education on domestic violence (i.e., two hours every year, as opposed

to every two years).

e Law enforcement agencies should conduct regular reviews of their policies and protocols
for responding to domestic violence. Agencies should assess their existing policies to ensure that they
provide adequate guidance to officers on all aspects of domestic violence response and investigation and conform
fo existing model law enforcement policies in this area. Agency policies and protocols should also be subject to

regular, ongoing review so that they can be adapted to address legislative and policy changes and special issues

Chapter Four law Enforcement Response to Domestic Violence
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facing officers in that particular community. Reviews of an agency’s policies and protocols should be conducted with
input from officers who are primarily responsible for responding to domestic violence, prosecutors and local victim
advocates. Agencies should keep officers apprised of any changes to, and provide regular training to officers about,

their policies and protocols.

¢ L aw enforcement agencies should establish, and regularly assess the effectiveness of,
inter-agency response teams aimed at improving officer response to domestic violence and
providing immediate and ongoing support and services for victims. Officers and advocates widely
agreed that the development of DVRTs and other inter-agency response teams has not only significantly improved
the way that local systems respond to domestic violence, it has also increased victims' access to resources and their
comfort level in contacting the police. Agencies without response teams should explore ways to establish formal or
informal partnerships with local advocates and other agencies to create such teams. Agencies that currently have
these response teams should conduct regular assessments of the effectiveness of their team’s practices. Indeed, while
most officers and advocates reporting having strong and effective team relationships, some interviewees reported
persisting tension and mistrust between officers and advocates, as well as concerns that officers were failing to call

advocates out to incidents where their services were needed.

¢ Law enforcement agencies should establish Domestic Violence Units or, at a minimum,
designate specific officers to respond to and/or investigate domestic violence cases. Domestic
Violence Units have significantly improved agencies’ overall response to, and investigation of, domestic violence
crimes, as well as increased successful prosecutions of domestic violence offenders. Because lack of funding was the
primary reason why agencies have not been able to establish formal Units, agency officials should consider at least
designating specific officers to be primarily responsible for responding to and/or investigating domestic violence
cases. All officers in Domestic Violence Units and all specially designated officers should receive extensively training

on domestic violence response and investigation issues.

¢ All officers who have primary authority for responding to and/or investigating domestic
violence should complete specialized training on investigation and evidence collection techniques
in domestic violence cases. Such training was cited by officers as resulting in significant increases in the number
of domestic violence cases that have been charged and successfully prosecuted in their communities. In addition,

prosecutors should be more proactive in conducting trainings for law enforcement on how officers can better support
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local prosecutions of domestic violence through effective evidence collection and documentation. Officers should
also receive ongoing training and updates on these issues to keep themselves apprised of new techniques and

technologies.

¢ Law enforcement agencies should take affirmative action (e.g., institute policies, protocols
and training) to ensure that domestic violence calls involving restraining order violations are
treated as high priority calls and are responded to in a manner that best promotes the safety
of the protected party. The fact that a victim is protected by a restraining order should indicate to officers
that the restrained party currently poses a serious threat of harm to the victim. Accordingly, officers should take all
restraining order violations seriously and treat them as high priority incidents even if the victim has not suffered any
violence, injuries or threats of violence. Indeed, if law enforcement fails to enforce minor violations, the restrained
party will not take the order seriously and will only be emboldened to commit more serious violations in the future.
A lack of resources is often cited by agencies as the reason that they cannot respond to every report of a restraining
order violation. However, given the immediate and ongoing threat of danger posed to the protected party, it is
critical that agencies be more proactive in identifying ways to reprioritize resources and calls to ensure that a report
is taken for every reported restraining order violation and that officers respond to each violation. If the restrained
party is no longer at the scene when officers arrive, they should make every reasonable effort to locate and arrest

the restrained party.

* Law enforcement agency policies should require officers to always ensure the safe
separation of parties when responding to a domestic violence incident. Allowing the victim and
abuser to remain in each other’s presence, or within earshot of each other, only enables the abuser to further
intimidate the victim through words, glances or body gestures. Moreover, violence between the parties can escalate
even in the presence of officers. To avoid such harmful scenarios from occurring, officers should always completely
separate parties to a domestic violence incident. This includes ensuring that a victim is kept safe and separate
from the abuser when officers escort either the victim or abuser to the family residence to retrieve their belongings.
Safe separation of the parties requires that law enforcement dispatch at least two officers to the scene of domestic

violence incidents or police escorts.

* Law enforcement agencies should take affirmative steps to ensure that officers are able
to communicate with parties who speak foreign languages and/or American Sign Language.

Affirmative steps should include conducting targeted recruitment of bi-lingual officers and staff, partnering with
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local advocacy and community organizations that have interpretation and translation capabilities, and exploring
the use of new translation technologies and private translation services that can be used by officers at the scene of
a domestic violence incident. Children, family members and the batterer should never be used as interpreters at the

scene of a domestic violence incident.

* Law enforcement agencies should ensure that all officers who respond to domestic
violence have a working knowledge of emergency, civil and criminal protective orders relating
to domestic violence. This includes knowledge about what standards victims have to meet in order to obtain
each type of order and the different processes they have to go through. Although officers are not attorneys and,
therefore, should not be giving legal advice, it is critical that they be able to relate accurate and useful information
about restraining orders and other legal remedies to parties involved in a domestic violence incident. The parties
view officers as authority figures who are knowledgeable about the law. Thus, if an officer provides a victim with
inaccurate information (i.e., EPOs cannot be issued after business hours), the victim is not likely to question this
information and may be unjustifiably prevented from obtaining an order that could protect her safety. Increased
knowledge of restraining orders may also improve officers’ enforcement of such orders. Although the topic of
restraining orders may currently be covered in cadet and officer training, it is important that agency officials provide
additional training, informational materials, and/or updates, as needed, to ensure that all officers who currently
respond to domestic violence are able to accurately relate information about domestic violence restraining and

protective orders.

¢ Law enforcement agency policies should require that officers always advise victims of
the availability of EPOs when responding to a domestic violence incident. This requirement has been
included in model law enforcement policies cited in this report. As few people know about EPOs and what they
entail, victims may not know to ask for an EPO unless an officer advises them that such orders are available. Officers
should advise victims of the availability of EPOs even if an incident appears to be non-life threatening, as the victim
is likely to have a better awareness and understanding than the officers of the threat level posed by the abuser in

light of her entire history of abuse.

¢ Law enforcement agencies should provide clear standards and guidance for officers
on making appropriate arrests in domestic violence cases pursuant to state law and local
policies, including providing initial and ongoing training for officers on these issues. Although

agency policies may currently include protocols for making domestic violence arrests, the fact that officers are still
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experiencing significant difficulties in making appropriate arrests for domestic violence indicates that additional
guidance is needed. Standards and training for officers should include guidance on determining whether there
is probable cause to make a domestic violence arrest. Such guidance can standardize officers’ definitions of
“probable cause” in domestic violence cases, and minimize the influence of personal biases and stereotypes on
officers’ arrest decisions, by specifying what factors officers should and should not be taking into consideration
when determining whether probable cause exists. In addition, as many officers admitted to having difficulty in
identifying the “dominant aggressor” in mutual fighting situations, standards and training should also provide
guidance for officers in determining the “dominant aggressor.” Finally, standards and training should emphasize
officers’ duties to make reasonable and informed arrest decisions. Because California has a “pro-arrest” arrest
policy for domestic violence, officers are encouraged, but not required, by state law to make a domestic violence
arrest. Thus, officers maintain some discretion to determine what the reasonable and appropriate course of action
should be in each case. Although some agencies have chosen to adopt stricter mandatory arrest policies, officers
still maintain some level of discretion in making an arrest because they must first determine whether probable cause
exists. Nevertheless, many officers felt that they are under significant pressure to make an arrest in every domestic
violence case and had no ability to exercise their discretion or judgment otherwise. Officer frustration and pressure
only promotes inappropriate decision-making. Consequently, agencies should emphasize to officers the importance

of making reasonable and informed arrest decisions, rather than simply stressing the act of arrest itself.

* Law enforcement agencies should provide counseling services and training to officers
who are experiencing frustration, stress or “burn out” from having to regularly respond to
domestic violence. Having to repeatedly respond to domestic violence incidents on an ongoing basis can
be extremely stressful for officers. Some of the main complaints voiced by officers when responding to domestic
violence involved frustrations in interacting with domestic violence victims. Officers who are under stress or who are
harboring ill feelings toward victims are less likely to take aggressive and appropriate actions to address domestic
violence. Moreover, officers who are experiencing frustration over the fact that victims recant, refuse to obtain
services and repeatedly return to their batterers may benefit from having additional training on the dynamics of

domestic violence that explains why it is normal for victims to engage in these behaviors.

¢ Law enforcement agencies should encourage officers to engage in community education
on domestic violence and law enforcement responses to domestic violence. Community education
is an important part of domestic violence prevention. It can also improve law enforcement’s relationship with the

general public and make people feel more comfortable in calling the police when domestic violence occurs. Several
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interviewees described the positive results that have come from community education programs and support groups
instituted by their agencies that target groups such as young people and domestic violence survivors. Agencies
should support and encourage the continuation of such community programs and services, as well as encourage
additional and ongoing community education efforts by officers. When conducting education on the nature and
dynamics of domestic violence, officers should partner with local advocates who have training and expertise on
these issues. At a minimum, agencies should publish brochures or website information on domestic violence and

what a party can expect when she calls law enforcement.

¢ Law enforcement agencies should encourage officer education and outreach concerning
underserved populations of victims in their community. Law enforcement agencies must be more
vigilant about ensuring that officers are knowledgeable about the unique needs and barriers faced by underserved
populations of victims in their communities and populations of victims who are generally less likely to seek help from
law enforcement. Agencies should also support and encourage outreach efforts by officers to these communities.
Moreover, officers who have primary responsibility for responding to domestic violence should take steps to educate
themselves on the above issues by establishing connections with local victim advocates and community agencies

that work with underserved communities.

¢ Law enforcement agencies should better utilize, and be more receptive to, trainings
and educational opportunities offered by local domestic violence advocates and community
organizations. Limited agency resources may make it difficult to provide officers with the amount of training
that they would need in order to ensure that they are adequately responding to domestic violence. Statewide and
local domestic violence organizations have a high level of expertise in domestic violence issues and offer numerous
trainings on relevant issues for criminal justice professionals. However, advocates report that agency officials and
officers have been resistant to the trainings they offer. Incorporating these trainings into officers’ basic training and
continuing education requirements can help save agency resources and ease officer resistance to receiving training

from professionals outside of the law enforcement field.

e Law enforcement agencies should institute internal mechanisms for holding officers
accountable when they fail to properly respond to domestic violence. One way to improve how
individual officers respond to domestic violence is to discipline them when they fail to follow established policies and
protocols. Law enforcement officials and supervisors should create a system for imposing appropriate discipline on

officers in such cases. For example, one interviewee stated that his agency had a policy of reprimanding officers
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who failed to take a police report in domestic violence incidents. Officers with repeated serious violations should be
restricted from responding to domestic violence cases. Agencies should promptly investigate all citizen complaints
about officer responses to domestic violence and take disciplinary action when warranted. Supervisors should

conduct random reviews of domestic violence cases to ensure that officers are following prescribed protocols.

* Law enforcement agencies, particularly county Sheriff’s Offices, should establish and
implement clear mechanisms for ensuring that victim notification systems are functioning
effectively and are providing the maximum amount of notice to victims when county jail
inmates are released. Agencies should conduct assessments of their victim nofification systems to ensure that the
maximum possible amount of advance notice is being provided to victims and other registered parties. Moreover,
agencies should develop procedures for ensuring that no jail inmate is released until the notification process has
begun for all parties registered with the system to receive notice of an inmate’s release, particularly in cases where
an inmate is subject to an early release. Complete information about an agency’s notification program should be
published on its website and, at a minimum, should be provided to victims in every case in which an offender is
arrested and taken into custody. Whenever possible, officers involved in a domestic violence case who are aware
of an inmate’s scheduled release date should advise the victim of this release regardless of whether the victim has

asked for notification or has registered with the local notification system.

* Law enforcement, victim advocates and other professionals who work in the domestic
violence field should advocate for legislative and policy reforms aimed at increasing law
enforcement’s authority to confiscate weapons from domestic violence offenders. Practitioners
from various fields, including law enforcement, agreed that existing laws and policies do not go far enough in
ensuring that domestic violence offenders who are subject to restraining orders or other court-ordered firearms
restrictions actually relinquish all firearms in their possession. State legislation is currently pending to increase
law enforcement’s and the court’s authority to confiscate weapons in such cases. Law enforcement officials and
associations should support this legislation and provide policymakers with input aimed at making these reforms
as effective as possible. If the legislation is successful, law enforcement officials should ensure that these reform
are effectively implemented and that officers are consistently and properly exercising their expanded authority to
remove and confiscate weapons. If this legislation is unsuccessful, law enforcement should continue to advocate for

stronger firearms removal laws in domestic violence cases.

Chapter Four law Enforcement Response to Domestic Violence
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* Law enforcement officers, advocates and other professionals in the domestic violence field
should work together to ensure that local law enforcement agencies institute strong, agency-
wide commitments to addressing domestic violence. Too often, important reforms and collaborations
aimed at improving law enforcement response to domestic violence fall to the wayside when law enforcement
leaders, officers, or the professionals they work with, leave their positions. Consequently, major improvements in law
enforcement response to domestic violence are more likely to be established and sustained on an ongoing basis if
an agency has an institutional, rather than an individualized, commitment to addressing domestic violence. Everyone
who works in the domestic violence field, including law enforcement officers, should ensure that all people who are
promoted or appointed to leaderships positions within law enforcement have strong commitments to addressing
domestic violence. Practitioners should also maintain constant pressure on law enforcement agencies and their

leaders to make domestic violence a priority.

¢ Law enforcement agencies should explore ways to establish formal partnerships and
collaborations with other criminal justice and community agencies aimed at improving overall
systemic responses to domestic violence. Responding to domestic violence requires coordinated actions
by a variety of different criminal justice and community agencies (i.e., law enforcement, prosecutors, courts, victim
advocates, social services, probation, efc.). Law enforcement response to domestic violence is most effective,
therefore, when law enforcement knows about the involvement of other agencies in a particular case and works
together with these agencies to coordinate their responses. Whether local agencies consider adopting the “one-stop-
shop” model established in San Diego County, or simply establish better communication and partnerships with other
agencies that respond to domestic violence, law enforcement agencies should actively explore different approaches

for collaborating more effectively with other criminal justice and community agencies.

¢ More federal and state funding should be made available for local law enforcement
agencies in rural communities that are seeking to expand their capacity and partnerships with
local advocates to provide faster and more effective responses to domestic violence. A primary
reason that agencies in rural counties are having such a difficult time in ensuring quick and effective responses to
domestic violence incidents is that they simply do not have sufficient funding to make domestic violence a priority.
Although there are currently government grants available to rural agencies that wish to improve their response to

domestic violence, this funding should be increased. Funding should also specifically support capacity building,
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since one of the main factors affecting rural agency response is a shortage of officers. Rural agencies that are

experiencing problems should actively pursue available government funding for domestic violence.

* Law enforcement agencies should explore methods for conducting lethality assessments
in domestic violence cases and communicating the results of these assessments to victims and
perpetrators. Conducting and communicating the results of lethality assessments in domestic violence cases is an
important intervention method that can be used by law enforcement to emphasize the serious nature of domestic
violence to the parties involved, as well as to impress upon the victim why it is important that she cooperate with
criminal prosecution and take advantage of available community services. It also allows law enforcement to convey
to the community that it has a strong interest in preventing, as opposed to merely punishing, domestic violence
crimes. The SAFER Program, described above, provides a good model for agencies to consider. Agencies could
also partner with local victim advocates to conduct such assessments, including incorporating these assessments into

their DVRT response protocols.

Chapter Four law Enforcement Response to Domestic Violence
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LAW ENFORCEMENT RESPONSE TO OFFICER-
PERPETRATED DOMESTIC VIOLENCE

In September 1999, Veda Harris fled with her children to her sister’s home
after her ex-boyfriend, Tony Bailey, a federal drug enforcement officer, attacked
her 14-year old son and hit her when she tried to protect him. Three weeks later,
Tony burst into the home and shot Veda in the head, killing her instantly. Veda’s
sister was shot in the stomach while trying to wrestle the gun away from Tony,
but survived her injuries. Tony fled the scene and was found three days later in

Louisiana where he shot himself after being discovered by authorities.

In 1990, a former girlfriend filed a report with police alleging that
Tony choked her and slammed her to the ground when she tried to end their
relationship. No criminal charges were filed against Tony. In 1995, Tony was
questioned in connection with the suspicious death of another girlfriend who
was 9 months pregnant with Tony’s child. The investigation stalled when the
state of the woman’s decomposed body prevented the coroner from being able
to determine the cause of her death. In 1997, another former girlfriend obtained
a restraining order against Tony after he hit her in the face and threatened her.
That same year, Tony faced charges of felony child abuse after violently shaking
his young daughter, causing her to suffer severe brain damage. Although Tony
was eventually acquitted of the charges, he was placed on paid administrative

leave as a result of the incident. Tony was still on administrative leave at the time

he killed Veda.!

A maijor barrier to ensuring effective law enforcement response to domestic
violence is the prevalence of domestic violence among law enforcement officers
themselves. While no uniform data is collected regarding the incidence of abuse
in police families, one study found that rates of abuse in police families may
be anywhere from 2 to 4 times higher than in American families in general.?

Regardless of the actual numbers, the fact that law enforcement officers are

A maijor barrier to ensuring
effective law enforcement
response to domestic vio-
lence is the prevalence of
domestic violence among
law enforcement officers

themselves.
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Victims of officer-perpetrat-
ed domestic violence are
essentially shut out of the
normal channels of seeking

protection from abuse.

perpetrating domestic violence against their intimate partners and family

members presents some very serious societal dangers.

The most immediate danger posed by officer-perpetrated domestic
violence is to the victim of abuse herself. Victims of officer-perpetrated domestic
violence are essentially shut out of the normal channels of seeking protection
from abuse. Unlike other domestic violence situations, the victim's abuser is part
of the very system that she must turn to for help. Moreover, the victim’s abuser
is constantly armed,® has a high level of public authority, has the backing of
law enforcement and criminal justice system personnel, and is specially trained
to intimidate and track the victim down no matter where she runs.* An officer-
abuser is also familiar with the legal system’s response to domestic violence and,
therefore, knows how to manipulate the system to avoid being held criminally

accountable for domestic violence.’

Calling the police is often not a safe option for a victim of officer-perpetrated
domestic violence due to the potential for abuse or retaliation by the abuser or
his fellow officers. Reporting the violence to a department supervisor carries a
similar threat of retaliation, with little promise of actual consequences for the
abuser or protection for the victim. If the victim obtains a restraining order, she
must look to her abuser or his colleagues to enforce the order.¢ If she tries to
flee to a shelter, the abuser is well aware of, and has access to, the locations of

confidential domestic violence shelters.

Seeking assistance for domestic violence can be an even greater
challenge when the victim is also a member of law enforcement. An officer-
victim may be perceived by some of her peers as being a “troublemaker” who
has betrayed their professional code of loyalty if she files a report against her
abuser for domestic violence.” In addition, reporting the domestic violence to
unsympathetic or even hostile supervisory personnel may jeopardize the victim’s

professional career and result in disciplinary action against her, rather than
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her abuser.® Given all of these factors, victims of officer-perpetrated domestic

violence are among the most vulnerable domestic violence victims.?

Officer-perpetrated domestic violence also threatens the safety of the
community at large. An officer who is abusive is more likely to be overly
sympathetic to an abuser and, consequently, less likely to demonstrate objectivity
and concern for the victim's safety when responding to a domestic violence
situation. As such, the officer may minimize the victim’s allegations and refuse
to take the necessary steps to ensure the victim's safety, such as arresting the
abuser, issuing an emergency protective order, enforcing an existing restraining
order, or referring the victim to appropriate services or shelter. This dereliction
of duty increases the risk to the victim, her family, and community members of
being injured or killed by the abuser once the officer leaves the scene of the

incident.

Law enforcement leaders have a responsibility to victims, law enforcement
personnel, and the public to develop and strictly enforce policies that hold law
enforcement accountable for violence inflicted on intimate partners and family
members. The integrity of their agencies depends on prompt and effective
response to officer abuse. The failure to meet this responsibility can expose
the department to civil liability should serious injury or death occur as a result
of known or suspected domestic violence committed by an officer.”® Moreover,
ignoring officer-perpetrated domestic violence and exempting its own officers
from the very laws that they are mandated to enforce causes the agency to
lose credibility and forfeit the trust of the community that it serves. For domestic
violence to be treated as a serious crime, no one can be immune from criminal

domestic violence laws.

Law enforcement agencies
that exempt their own of-
ficers from the very laws
that they are mandated
to enforce jeopardize the
public’s safety and forfeit
the trust of the communities

they serve.
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HOW FAR HAVE WE COME?®?

Identifying and Defining the Problem

For many years, domestic violence in law enforcement families was a
problem that received little attention by the criminal justice system and the
community. It was not until the early 1990s that social scientists, victim advocates
and law enforcement professionals began to seriously examine the relationship
between law enforcement officers, the law enforcement culture, and family
violence within law enforcement families. Several studies, in particular, have

been instrumental in sparking interest in this issue.

The first study was conducted in 1991 by Dr. Leanor Boulin Johnson of
Arizona State University. The Johnson study surveyed 728 officers and 479
spouses in three East Coast police departments regarding work-related stress and
its impact on the officers’ family life. Forty (40) percent of the officers surveyed
reported that they had been verbally or physically abusive toward their spouses
or children within the six months prior to the survey." Ten (10) percent of the
spouses surveyed reported physical violence by their officer-spouses during this
period, and 20 to 30 percent reported that their partners “frequently became

verbally abusive toward them or their children.”'?

While some questioned the methodology of the Johnson study,”® another
study released a year later in 1992 produced similar results. In this study,
researchers Neidig, Russell and Seng surveyed 385 male police officers,
40 female officers and 115 female spouses of officers. Approximately 40
percent of the officers surveyed reported experiencing at least one incident
of physical aggression during a marital conflict within the prior year, and 28
percent admitted that they were physically violent toward their intimate partners
during this period."* Eight (8) percent of male officers reported severe physical
violence, including strangling, beating, or using a weapon against their intimate

partners.'
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Two years later, in 1994, the Southwestern Law Enforcement Institute!®
conducted a nationwide survey of 123 police agencies serving populations
of 100,000 or more. The survey examined police officials’ perceptions of the
scope of domestic assault problems in their departments, departmental policy
responses to such assaults, and disciplinary actions taken. Survey responses
revealed that 28 percent of the departments experienced an increase in officer-
involved domestic violence within the prior two years, and that 45 percent of
the departments had no specific policy in place for dealing with officer-involved
domestic violence."” For officers facing their first sustained complaint of domestic
violence, 52 percent of departments preferred counseling to other methods of
discipline.'® Forty-eight (48) percent of departments preferred to discipline officers

facing a second sustained complaint by suspending them without pay.'”

While these studies accounted for only a small sample of officers and
agencies, the startling findings alerted law enforcement departments across
the country to the need to address domestic violence within their own ranks.
These findings also caused social scientists and advocates to examine whether
there was something inherent in the “police culture” and “police personality”
that contributed to the prevalence of domestic violence within law enforcement

families.

In 1998, the Federal Bureau of Investigation (“FBI”) convened a group
of law enforcement officers, attorneys, psychologists, victim advocates, and
chaplains for a conference at the FBI Academy in Quantico, Virginia, to share
their views and research on officer-perpetrated domestic violence.?° Conference
participants submitted commentary and research on a variety of issues relating
to domestic violence in police families that were compiled and published by the

FBI.2!

Some conference participants attributed the potential for domestic
violence by officers to the ingrained “culture” of law enforcement that promotes

authoritarianism, entitlement, emotional detachment, and the use of force to
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A primary barrier to achiev-
ing safety for victims of of-
ficer-perpetrated  domestic
violence is the persisting
“Code of Silence” that ex-
ists among members of law

enforcement.

resolve conflicts.?% 2 Other participants cited the impact of the law enforcement
profession itself, and the significant stress and conflict that it causes for officers
and their families, as a contributing factor for officer-perpetrated domestic

violence.?4

With regard to victim safety, participants identified multiple barriers
that victims face in seeking protection from officer-perpetrated abuse. These
included the inability to obtain confidential access to emergency shelters,
heightened dangers to victims' physical safety due to their partners’ possession
of weapons and specialized training in the use of force, and the victims’ inability
or reluctance to rely on officers and criminal justice personnel who may be
hostile to their efforts to accuse a fellow officer of domestic violence.?* In fact,
participants acknowledged that a primary barrier to achieving safety for victims
is the persisting “Code of Silence” among members of law enforcement, under
which fellow officers refuse to report or otherwise provide information concerning

other officers’ misconduct out of loyalty to their peers.?¢

While the participants in the FBI conference had diverse backgrounds
and held divergent beliefs about the actual prevalence of, and contributing
factors for, officer-perpetrated domestic violence, participants were generally
in agreement about what steps should be taken to improve the response of law

enforcement to this problem. Recommendations from participants on this topic

included:

e Developing and strictly enforcing written protocols for addressing
officer-perpetrated domestic violence;

e Conducting training for law enforcement on identifying,
preventing and intervening in cases of officer-perpetrated
domestic violence;

e Shifting departmental priorities from authoritarianism and the
use of force to building communication and non-violent conflict
resolution skills among officers;
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e Establishing a “zero tolerance” policy within departments for
domestic violence by officers;

e Using pre-employment screening tools to identify employees with
abusive or violent tendencies;

* Placing a greater emphasis on and encouraging a commitment
to protecting the safety of victims of officer-perpetrated domestic
violence;

e Establishing early intervention policies and services for officers
who may be at risk of perpetrating domestic violence or abuse;

* Increasing collaboration between law enforcement and victims
advocacy groups; and

e Conducting further research on the prevalence and risk factors for
officer-perpetrated domestic violence.?”

The FBI conference was a valuable effort that brought together professionals
and research from across the nation to examine the various problems associated
with preventing and holding officers accountable for domestic violence, as
well as ensuring the safety of victims of such violence. However, the burden
remained with individual law enforcement departments to use this expertise
to examine and improve their own policies for addressing officer-perpetrated

domestic violence.

Legal and Policy Changes

As societal recognition of officer-perpetrated domestic violence grew, so
did the demand for more accountability for such violence and responsibility
for the safety of victims. One of the most significant legal advancements in this
area occurred in 1996, when Congress passed the Lautenberg Amendment

to the Gun Control Act of 1968. Codified in 18 U.S.C. § 922, the Lautenberg

Amendment prohibits anyone who is convicted of a misdemeanor crime of
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IMPACT OF GUN RESTRICTIONS ON POLICE PERPETRATORS OF DOMESTIC VIOLENCE

IF SUBJECT TO A RESTRAINING ORDER:

CALIFORNIA LAw:
e Prohibits persons subject to civil domestic violence restraining orders from owning, possessing, purchasing,
receiving or attempting to purchase or receive a firearm while the restraining order is in effect.’
e However, provides for a “public interest” exception whereby peace officers who use firearms in connection

with their official duties can petition the Court to continue to carry a firearm, either on duty or off duty.

FEDERAL LAW:
®  Prohibits a person who is subject to a protective order from possessing or receiving a firearm.
® However, provides for an “official use exception” for police officers, military personnel, and other government

employees who use firearms in connection with their official duties.”

IF CONVICTED OF MISDEMEANOR DOMESTIC VIOLENCE:

CALFORNIA LAW:
e Prohibits a person convicted of misdemeanor domestic violence from owning, purchasing, receiving or
possessing a firearm for a period of 10 years.
e However, provides for a onetime “public interest” exception whereby peace officers can petition the Court

for relief from this prohibition."

FeperaL Law:
e Prohibits a person convicted of misdemeanor domestic violence from possessing or receiving a firearm.
e There is no “official use exception” for police officers, military personnel, and other government employees
convicted of misdemeanor domestic violence. " ix
e Federal law also makes it unlawful for any person to sell or otherwise dispose of any firearm or ammunition to
any person knowing or having reasonable cause to believe that such person has been convicted in any court of

misdemeanor domestic violence.* *

IF CONVICTED OF FELONY DOMESTIC VIOLENCE:

CALIFORNIA LAw:

e Prohibits a person convicted of felony domestic violence from owning, purchasing, receiving or possessing
a firearm %

* However, allows convicted felons who have never been convicted of a felony involving the use of a deadly
weapon fo seek a pardon from the Governor to restore their civil rights, including the right to own, possess

or keep a firearm <
FeDerAL Law:

e Prohibits a person convicted of felony domestic violence from possessing or receiving a firearm. <

* However, provides for an “official use exception” for police officers, military personnel, and other government
employees who use firearms in connection with their official duties. Thus, peace officers who are convicted of
misdemeanor domestic violence are subject to a permanent federal firearm ban, while peace officers who are

convicted of a domestic violence felony are not.*
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domestic violence from owning or possessing a firearm. Despite intense lobbying
from law enforcement agencies and associations, no exception was created for

government employees who use guns in carrying out their official duties.

Subsequent to its passage, the Lautenberg Amendment withstood
constitutional challenges initiated by law enforcement associations and private
individuals alleging that its application would unfairly deprive law enforcement
officers of their livelihoods.?® Thus, the Lautenberg Amendment continues to
apply to all local, state, federal and military law enforcement officers and to all
misdemeanor domestic violence convictions, including convictions prior to the

enactment of the amendment.

While the Lautenberg Amendment constituted a major step toward
achieving accountability for officers who perpetrate domestic violence, as well
as safety for their victims, it also had unintended consequences. Because a
domestic violence conviction could end an officer’s career by taking away his
right to possess a firearm, law enforcement departments had an even greater
incentive than before to hide or trivialize allegations of officer-perpetrated

domestic violence.

In fact, research on the implementation of the Lautenberg Amendment
reveals that very few law enforcement officers have actually been affected by
federal gun restrictions. For instance, a 1999 survey of 217 law enforcement
agencies in Kentucky found that only 4 percent of the state’s law enforcement
departments reported having officers within their ranks with misdemeanor
convictions for domestic violence.?” Only 12 officers statewide were identified as
having domestic violence convictions that triggered the federal gun prohibition.*°
Of these 12 officers, 2 were terminated and 7 had their convictions expunged.®!
Similarly, a survey of the 100 largest police departments in the U.S. found that
as of 1999, only 11 officers from these departments had been affected by the

federal gun ban.??

Llaw enforcement officers
are subject to federal laws
that prohibit anyone who is
convicted of a misdemeanor
crime of domestic violence
from owning or possessing

a firearm.
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A recent study revealed that
only 29% of law enforce-
ment agencies surveyed
had specific policies in
place for addressing officer-
involved domestic violence
and only 3% had detailed,
comprehensive policies that
were comparable fo exist-

ing model policies.

The fact that the Lautenberg Amendment affected only a handful of law
enforcement officers across the nation did not mean that domestic violence simply
disappeared within the law enforcement community.*® To the contrary, advocates
viewed these low numbers as evidence that departments were enabling officers
to evade federal gun restrictions by allowing them to plead to crimes other
than domestic violence, or by expunging their domestic violence convictions.?*
Indeed, these findings demonstrated that creating a “zero tolerance” culture
within law enforcement departments for domestic violence by officers was just
as critical as creating more legal accountability for officer-perpetrated domestic

violence.

Consequently, following the passage of the Lautenberg Amendment, the
International Association of Chiefs of Police (“IACP”) released a model policy
for addressing domestic violence by law enforcement officers.?> The model
policy was a collaborative effort between law enforcement, victim advocates
and domestic violence victims from across the country.?¢ The IACP put forth its
model policy with the recommendation that law enforcement leaders adopt some
version of the policy in the interest of ensuring the safety of victims of officer-
perpetrated domestic violence, maintaining the integrity of their departments,

and avoiding potential liability should serious injury or death occur.

The model policy emphasizes the prevention of officer-perpetrated domestic
violence through hiring and training practices and immediate intervention by
supervisors when signs of domestic violence become evident. In addition, the
model policy requires departments to institutionalize structured responses to
officer-perpetrated domestic violence that protect the victim's safety and hold

abusive officers strictly accountable for their conduct.?”

A recent study revealed that only 29 percent (23 of 78) of law enforcement
agencies surveyed indicated that they had specific policies in place for addressing
officer-involved domestic violence.*® The study analyzed policies submitted by

22 agencies and found that only 2 agencies had detailed, comprehensive
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policies for addressing officer-involved domestic violence that were comparable
to the IACP’s model policy.?? In fact, policies varied widely among agencies
and many failed to address critical issues such as screening officer candidates
for domestic violence, monitoring and reporting abusive conduct by officers,
investigating domestic violence complaints against officers, weapons seizure

and responding to officers who are victims of domestic violence.*°

California’s Response

During the time that the IACP was developing its model policy, a series
of events brought national attention to the problem of officer-perpetrated
domestic violence in California. In 1997, a consultant named Bob Mullally
released confidential Los Angeles Police Department (“LAPD”) records to the
media documenting countless acts of violence by 79 LAPD officers against
their intimate partners and family members.#' None of the officers had been
arrested. Instead, the records showed that every case was handled internally
by the LAPD, with the maijority of officers receiving only a reprimand or brief

suspension for their conduct.

In light of this information, the Los Angeles Police Commission’s Domestic
Violence Task Force and the Office of the Inspector General (“OIG") launched
an investigation of the LAPD’s internal affairs investigations of officer-involved
domestic violence completed between 1990 and 1997, a total of 227 cases.*?
The results of the investigation revealed a consistent failure on the part of the
LAPD to effectively address the problem of domestic violence by its officers.
Of the 227 cases reviewed, only 40 percent of the investigated complaints
of domestic violence were sustained.* Sixty (60) percent of the complaints
were dismissed due to a finding that the abuse did not occur, that there was
insufficient evidence of abuse, or that the conduct of the officer was justified

and lawful 44

A 1997 investigation re-
vealed flagrant failures on
the part of the Los Angeles
Police Department to effec-
tively address the problem
of domestic violence perpe-

trated by its own officers.
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Of the complaints that were sustained, 61 percent resulted in suspensions,
with the vast majority falling between one and fourteen days.*> Twenty-two
(22) percent of the perpetrators received only a reprimand or admonishment
from their supervisor,*® and only 9 percent were actually terminated from their
employment.#” #¢ Only 4 officers were actually convicted of domestic violence
offenses.* Appallingly, of these 4 officers, one had his conviction expunged,
and two received only minimal suspensions from the department for their

misconduct.>°

Despite the inconsequential punishment of these officers, many of the acts
of abuse that their victims complained about were severe and life-threatening.
The conduct included choking, punching, sexual assault, threats with a weapon,
pushing the victim down a flight of stairs, and slamming the victim’s head into
a car windshield. In fact, one officer was given a two-day suspension, later

reduced to an admonishment, after hitting his wife so hard that he split her

lip.s?

Even more astounding, the investigation revealed that sustained allegations
of domestic violence did not affect an officer’s performance evaluations or
promotability. In one case, the abuser-officer grabbed his victim by the hair,
threw her down on the floor, and repeatedly punched her in the stomach. His
performance evaluation made no mention of the incident and concluded that
the “[officer] has consistently displayed a calm and professional demeanor even

when dealing with the most highly agitated and stressful situations.”2

Indeed, almost a third of officers with sustained domestic violence complaints
were eventually promoted.*® None of the officers were barred from obtaining
desired positions or transferring to other assignments that were inconsistent with
the allegation of domestic violence. One officer was even transferred to the
Police Academy to serve as a special instructor shortly after being suspended

for domestic violence involving a firearm.5*
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As a result of the investigation, the OIG made numerous recommendations

for improving LAPD officers’ responses to domestic violence, including:

Create a specialized unit within the Internal Affairs Division to
investigate complaints of domestic violence by officers;

Mandate that officers accused of domestic violence be subject
to the same treatment as civilians, including arresting the officer
when required under state law;

Institute a “no-drop” policy for departmental investigations
similar to that of the City Attorney regarding domestic violence
prosecution;

Develop a checklist for investigating complaints of domestic
violence by officers;

Provide training to internal affairs personnel and command staff
on the definition and dynamics of domestic violence;

Mandate that the same criteria for referring a domestic violence
complaint for criminal prosecution that are used in cases involving
civilians be used in cases involving officers;

Ensure that departmental discipline is commensurate with the
severity of the offense;

Create a data base to track allegations of misconduct by officers;
and

Train supervisors to identify signs of officer domestic violence and
intervene.®?

One month after the OIG report was released, a special unit was created

within the LAPD's internal affairs department to investigate complaints of domestic

violence by officers. The creation of the specialized unit resulted in a surge of

investigations and arrests of officers for domestic violence.*

In addition, the OIG continues to monitor how the LAPD handles complaints

of officer-perpetrated domestic violence. Most recently, the OIG reviewed
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the department’s investigation and actions in 19 cases of alleged domestic
violence by officers, completed between July and September 2003.5” The OIG
identified problems with respect to 4 of the 19 cases that it reviewed.® In one
of the problematic cases, an officer was charged with three counts of domestic
violence and one count of providing misleading statements to a supervisor
during an official investigation.*® The officer was determined to be guilty of
all charges and the LAPD’s Board of Rights (“BOR”) recommended that the
officer be terminated.®® The decision was later reviewed by the Chief of Police,
who reduced the penalty to a five-day suspension.®’ The OIG questioned the
appropriateness of this action given that the complaint file failed to contain any

justification or explanation for the decision.®?

Two years after the LAPD scandal, a highly publicized homicide shifted
attention to problems of officer-perpetrated domestic violence among Northern
California law enforcement departments. On November 8, 1999, Phillip Garcia,
an officer for the Newark Police Department in Santa Clara County, ran his ex-
girlfriend, Lisa Munoz, off the road as she was driving home.** Garcia walked
up to Lisa’s vehicle and shot her three times in the head as she sat in her car.%*

He then shot himself and died at the scene.¢®

It was later discovered that two restraining orders had been issued against
Garcia in the 1990s.%¢ The first restraining order was issued in 1992 after Garcia
had threatened a previous girlfriend.®” The second restraining order was issued
in 1993 at the request of Lisa’s parents who were concerned that Garcia, who
was then 22 years old, began dating Lisa when she was a minor.%® Despite
these restraining orders, Garcia was hired by the King City Police Department
in 1996.%° Two years later, he was hired by the Newark Police Department,
which also failed to uncover the restraining orders during its initial screening

and investigation of Garcia.”®

The murder of Lisa Munoz ignited local inquiries into whether law

enforcement agencies utilized adequate screening processes and background
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checks for new recruits. These inquiries revealed that many law enforcement
agencies failed to review civil and family court records when conducting
background checks for new recruits.”" In fact, the San Jose Mercury News
conducted a survey of fifteen Bay Area law enforcement agencies and found
that less than one-third reviewed civil and family court records when investigating

prospective officers.”?

One reason for this oversight was that state guidelines for conducting
background checks of officer candidates do not require a search of civil and
family court records. Minimum guidelines for conducting background checks
are established by the Commission on Peace Officer Standards and Training
(“POST”), a division of the California Department of Justice.”®> The minimum
guidelines require law enforcement agencies to review federal and state

Ill

criminal records, as well as other records evidencing the personal “character”
of the candidate, such as driving and credit records. There is no requirement,
however, that agencies review civil and family court records when investigating
an officer candidate.” Even in the wake of the Munoz case, state law and POST
guidelines were never amended to specifically require such an investigation.”
Consequently, individual department policies dictate whether an agency will
exceed minimum state guidelines, and investigate whether civil and family

court proceedings demonstrate that a candidate has a history of domestic

violence.”®

The spotlight on problems in Los Angeles and Santa Clara County caused
other law enforcement departments in California and across the nation to
examine their own practices and track records in this area. However, as media
and public attention on the issue waned, so did the momentum among police

departments to aggressively address domestic violence within their ranks.

Statewide minimum guide-
lines for conducting back-
ground checks of officer
candidates do not require
that law enforcement agen-
cies review civil and family

court records.
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Our interviews exposed
harmful attitudes among law
enforcement  departments
and officers charged with
responding to officer-perpe-

trated domestic violence.

WHERE ARE WE NOW?2

We interviewed representatives from thirteen law enforcement departments
in different California counties”” to assess current departmental policies and
practices that address police-perpetrated domestic violence. The interviewees
were the primary persons in their departments responsible for responding to
complaints of domestic violence from police officer families. The results of these

interviews are described below.

Departmental Attitudes

Despite the many efforts to bring attention to officer-perpetrated domestic
violence, this issue continues to be a sensitive subject for law enforcement

departments:

* A majority of interviewees (8 out of 13) became very defensive
when asked how their departments respond to complaints of
officer-perpetrated domestic violence. One interviewee even
made it a point to clarify that he has never committed an act of
domestic violence against anyone.

* A majority of interviewees (8 out of 13) were extremely reluctant
to provide any information about their policies and procedures for
addressing officer-perpetrated domestic violence. This remained
true even after the interviewer assured the interviewees that there
was no expectation that they would share sensitive or confidential
information. One interviewee claimed that it was against
department policy to release this type of information to the public.

Our inferviews also exposed some harmful attitudes among law
enforcement departments and officers charged with responding to officer-

perpetrated domestic violence:

¢ One interviewee stated that most incidents of domestic violence
are “petty crimes” that are best addressed by sending couples
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to relationship counseling rather than taking legal action. The
maijority of inferviewees, however, acknowledged the need to
treat domestic violence as a serious crime.

e Two interviewees conceded that one of the main impediments
to identifying and prosecuting law enforcement officers who
perpetrate domestic violence is the existence of a “police culture”
of secrecy and loyalty among officers.

*  While many interviewees valued domestic violence training for
officers, one stated that rigorous training has not been sufficient
to change core attitudes among fellow officers and community
members that domestic violence, including domestic violence by
police officers, is a not serious matter.

e Several interviewees adhered to the belief that victims are likely
to come forward and report domestic violence despite feelings of
embarrassment or fear of their abusers.

e One interviewee commented that because the surrounding
community largely consists of uneducated, agricultural people,
it would be impractical for the department to spend money
and energy educating the community about domestic violence
resources and services.

e All but one of the interviewees stated that their departments were
doing an excellent job, and that there was nothing else that could
be done to improve the investigation and prosecution of police
officer domestic violence.

* In fact, when asked whether external oversight of how
departments handle cases of police-perpetrated domestic violence
was needed, one interviewee stated, “Our community loves us, so
we don't need a civilian review board.”

Departmental Policies

While California law requires law enforcement departments to establish
written protocols for responding to complaints of domestic violence in the

community, there is no requirement that departments develop protocols for
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Most law enforcement de-
partments that we surveyed
had no specific policies or
protocols in place for con-
ducting criminal and admin-
istrative  investigations  of
officer-perpetrated domestic

violence.

responding to officer-perpetrated domestic violence. The decision to develop
an internal policy for handling such cases is left to the discretion of individual

departments:

e Eleven (11) of the 13 departments surveyed had no specific
written policies or protocols for conducting criminal investigations
of officer-perpetrated domestic violence. Rather, many
inferviewees stated that there is an “expectation” within their
departments that an officer accused of domestic violence will be
treated like any civilian who perpetrates domestic violence, and
will be subject to the same criminal laws. One department noted,
however, that it is currently developing a “best practices” guide
for conducting criminal investigations into domestic violence by
officers.

e Eleven (11) of the 13 departments surveyed had no specific
written policies or protocols for conducting administrative
investigations of officer-perpetrated domestic violence. The
majority of departments conducted such investigations according
to their policies and protocols for addressing and punishing
officer misconduct in general.

* Most interviewees were unaware of the model policies
propagated by the International Association of Chiefs of Police
for responding to officer-perpetrated domestic violence, as well as
other national and local advocacy efforts to improve departmental
response this problem. This was particularly troubling given that
all interviewees were identified as the primary persons within their
respective departments responsible for responding to complaints
of officer-perpetrated domestic violence.

Investigation and Accountability

Each department surveyed conducts both a criminal and an administrative
investigation in response to allegations of officer-perpetrated domestic
violence. Departments reported taking similar approaches to handling these

investigations:
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e All of the departments surveyed require separate criminal and
administrative investigations for allegations of officer-perpetrated
domestic violence. In some counties, “separate” means that
the criminal and administrative investigations are handled by
different law enforcement investigators. In other counties, it means

that criminal investigations are turned over to district attorney
investigators, while the administrative investigation remains with Nearly half of the law en-
the accused officer’s department.
forcement departments that
e |f the domestic violence incident occurs outside the department’s
jurisdiction, the criminal investigation is conducted by the local
law enforcement authorities and district attorneys where the
incident occurred, while the department maintains authority over

the administrative investigation. tions into past allegations

we surveyed did not sup-

port conducting investiga-

®  Most departments surveyed (10 out of 13) do not conduct of domestic violence by of-

concurrent criminal and administrative investigations of police-

ficers.
perpetrated domestic violence. Rather, the criminal investigation of cers

the officer is completed first, and the case is referred to the district
attorney. If charges are filed against the officer, most departments
will wait until the criminal case is fully adjudicated before starting
the administrative investigation.

e |f the officer is criminally convicted of domestic violence,
a majority of departments will terminate the officer. Some
departments, however, will impose either suspension or
termination, taking such factors into consideration as the officer’s
history of abuse, the extent of the victim’s injuries, and whether
the officer used any weapons.

e If the officer is acquitted or no criminal charges are filed by the
prosecutor, 12 of the 13 departments surveyed still pursue an
administrative investigation to see whether the officer violated
any administrative or professional rules. In such cases, the officer
can be required to undergo counseling or additional training
on domestic violence, or may even be suspended or terminated.
One department reported that it continues with an administrative
investigation of the officer only if the allegations “seem serious.”

* Nearly half of the departments surveyed did not support
conducting investigations info past allegations of domestic
violence by officers.
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Most law enforcement de-
partments attributed  their
low number of officer-in-
volved domestic violence
complaints to the fact that
their departments are doing
an excellent job in respond-
ing to this problem and their
belief that the prevalence of
intimate partner abuse with-
in police families is actually

lower than among civilians.

Some departments, however, described unique partnerships and practices
in their counties for investigating and responding to domestic violence by

officers:

*  One department has established a special unit within its Internal
Affairs Department specifically to handle cases involving domestic
violence by its officers.

®  One department works closely with a special unit of its local
district atforney’s office whose sole purpose is to lead criminal
investigations in cases involving public and/or high-ranking
individuals, such as law enforcement officers and judges.

*  One department has established a civilian review board to
oversee all of its internal administrative investigations, including
investigations of police officer domestic violence. Two other
departments reported an interest in having a civilian review
board or civilian oversight committee.

Outreach, Accessibility to Victims and Prevention Efforts

When responding to domestic violence in the community, police
departments take great pride when domestic violence calls for assistance to
their department are “on the rise.” Indeed, rising numbers of domestic violence
reports to police are often applauded as evidence that law enforcement, the
criminal justice system, and community advocates are doing a better job at
making themselves accessible to victims and giving them the support they need

to safely come forward and report abuse.”®

Departments seem to adopt a very different perspective, however, when
it comes to complaints of officer-perpetrated domestic violence. Disturbingly,
most departments surveyed by CWLC attributed their low number of officer-
involved domestic violence complaints to (1) the fact that their departments are

doing an excellent job in responding to this problem and (2) their belief that



Officer-Perpetrated Domestic Violence

Chapter Five 135

the prevalence of intimate partner abuse within police families is actually lower

than among civilians.

e On inferviewee noted a steep decline in complaints within the
past five years, with a current average of two cases of domestic
violence by officers each year. The interviewee attributed this
decline to expanded education requirements for officers on
domestic violence, and improved departmental awareness and
practices about the seriousness of violence by officers.

e One interviewee attributed his department’s low number of
complaints of police officer domestic violence (4 complaints each
year in a department of over 700 officers) to the fact that law
enforcement officers are generally held to a higher standard of
moral conduct than others in the community.

* A representative from a larger, urban department stated that,
although the department receives approximately 60 complaints
of police officer domestic violence each year, these complaints
involved only 0.5 percent of its officers, whereas the prevalence
of domestic violence among society in general is approximately 3
to 4 percent. He stated that these numbers reflect the good record
that the department’s officers have regarding domestic violence
compared to the public at large.

* Two inferviewees boasted that their departments had not received
a single complaint of domestic violence against its officers in
almost twenty years.

Several inferviewees cited their low numbers of complaints as a reason
why there was no need to devote time and resources to providing special
outreach services to police families related to domestic violence. In fact, none
of the departments surveyed conduct regular and ongoing outreach to intimate
partners or family members of officers. None provide intimate partners or family
members of officers with information about the unique dangers that victims of
police officer domestic violence face, or how to file domestic violence complaints

against officers with the department.

Interviewees cited their low
number of complaints as a
reason why there was no
need to devote time and re-
sources fo providing special
outreach services to police
families related to domestic

violence.
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One department that we spoke to, however, recognized the need to take
some proactive steps to educate officer spouses about domestic violence, and
to make departments accessible to family members who may be experiencing
abuse. This department reported holding a 4-hour training session for officer
spouses to discuss the experience of living with a police officer. Issues of domestic

violence were included in the training.

With regard to their efforts to prevent officer-perpetrated domestic violence,
surveyed departments highlighted current recruiting and employment practices
for identifying and addressing abusive or potentially abusive officers. These
practices include screening new employees for abusive behavior and tendencies,
educating officers about domestic violence, and providing employment-related

services for officers with a history of abusive or violent behavior:

e Departments reported that polygraph tests for incoming officers
have become standard, with some departments conducting
psychological evaluations to specifically determine whether a
recruit is prone to violent behavior.

e A majority of departments surveyed noted that current mandatory
training and continuing education for officers on domestic
violence helps ensure that officers are cognizant of laws
prohibiting and criminalizing domestic violence.

e A majority of departments surveyed stated that they encourage
and, in some cases recommend, that officers utilize employee
assistance programs and counseling services if they are having
problems with their spouses or significant others.

While these activities and services are beneficial, it is critical that law
enforcement departments place a stronger emphasis on evaluating how they can
better identify and respond to domestic violence by their officers. This includes
demonstrating the department’s commitment to holding its own accountable for

domestic violence.
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Improvement must begin with the recognition that just because a department
receives only a handful of complaints of officer-perpetrated domestic violence
each year, this does not mean its officers are not committing acts of domestic
violence. To the contrary, given the significant barriers and isolation that victims
of officer-perpetrated domestic violence face, and studies that indicate rates of
domestic violence among law enforcement families to be at least comparable
to those of the general public, a low number of complaints demonstrates that

departments are not doing all they can to address this problem.”®

Indeed, victim advocates argue that despite advancements, departments
continue to trivialize, ignore and conceal officer-perpetrated domestic violence.®
Some reasons cited by advocates for this lack of accountability include: (1)
persisting attitudes among law enforcement that responding to officer-perpetrated
domestic violence constitutes an improper intrusion into a fellow officer’s private
family life; (2) enduring codes of silence and loyalty among law enforcement
that deter officers from acting when confronted with accusations that could
jeopardize a fellow officer's employment or the department’s reputation; (3)
departmental incentives to protect officers from federal gun bans tied to domestic
violence; and (4) institutional and societal resistance to acknowledging and
addressing the unique barriers that effectively keep victims of officer-perpetrated

domestic violence shut out of the normal channels of seeking help.®!

Victim advocates argue that
despite advancements, law
enforcement  departments
continue to trivialize, ignore
and conceal complaints of
officer-perpetrated domestic

violence.
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WHERE DO WE GO FROM HERE?

Based on our interviews with law enforcement representatives and our review of current research on officer-
perpetrated domestic violence, we make the following recommendations for improving the response of law

enforcement to officer-perpetrated domestic violence:

* Law enforcement departments should develop and strictly enforce comprehensive written
protocols for preventing, identifying and responding to officer-perpetrated domestic violence.
Existing law enforcement protocols for responding to domestic violence in the community fail to adequately address
the unique dangers to victims and challenges for departments when members of law enforcement perpetrate acts of
domestic violence. The same is true of existing protocols for conducting internal investigations into officer misconduct.
For example, these protocols may not include procedures for protecting the safety of the victim of the officer’s
misconduct, which is vital in cases of officer-perpetrated domestic violence. It is critical, therefore, that departments
adopt specific protocols for conducting criminal and administrative investigations into officer-perpetrated domestic

violence.

Department protocols should include policies for ensuring the safety of victims and holding officers strictly
accountable for confirmed acts of domestic violence or abuse. They should include strategies for preventing and
identifying domestic violence by officers, as well providing intervention and support services for officers and
family members. In addition, protocols should include polices for taking disciplinary action against officers and
supervisors who fail to report or adequately respond to domestic violence by other officers. Departments should
review model policies, such as those promulgated by the International Association of Chiefs of Police, in developing

their policies.

* Law enforcement leaders should institutionalize a “zero tolerance” policy within their
departments for domestic violence by officers. Protocols regarding officer-perpetrated domestic violence
are meaningless unless they are accepted and strictly enforced by all levels of law enforcement. Accordingly, the
effective enforcement of such protocols cannot be achieved in a “police culture” that promotes harmful attitudes and
loyalties among officers. Chiefs of police and other law enforcement leaders have the greatest ability to change
core attitudes within their departments that promote and protect acts of domestic violence and abuse by officers.
Law enforcement leaders must reinforce written protocols with clear departmental mandates that domestic violence

is serious crime that will not be tolerated by the department.
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¢ Criminal investigations of complaints of officer-perpetrated domestic violence should be
separate from and independent of departments’ own administrative investigations into such
complaints. To ensure the greatest protection from bias, criminal investigations of officers accused of domestic
violence should be immediately referred to and conducted by investigators within the office of the district attorney
where the abuse occurred. Departments should also conduct a comprehensive internal investigation of the officer to
determine whether disciplinary action is warranted, regardless of the outcome of criminal proceedings against the

officer.

e Departments should adopt hiring and recruiting practices that screen out potentially
violent or abusive officers. Departments should conduct thorough background checks on all potential employees
that include investigations into prior allegations, disciplinary actions, or convictions relating to domestic violence
or other violent conduct by prospective officers. Background checks must include a search of civil and family
court records, as well as the California Law Enforcement Telecommunications System (“CLETS”),®2 to identify prior
restraining orders or other evidence of past abuse by a candidate. Departments should also utilize psychological

screening tools that focus on identifying violent and abusive behaviors or tendencies among applicants.®

¢ Departments must conduct regular outreach and educational activities related to domestic
violence for the intimate partners and families of officers. Departments must be committed to being
accessible to, and supportive of, intimate partners and families of officers who may be experiencing abuse. This
includes regularly advising partners and families of criminal laws and department policies on domestic violence, and
explaining who to contact within the department to file a domestic violence complaint. It also involves communicating
the department’s policies for investigating and resolving a domestic violence complaint, and which department and/or
community support services are available to victims of domestic violence. Services and outreach to intimate partners
and family members should be confidential, and should emphasize the department’s commitment to protecting the

safety of domestic violence victims.

e Departments should train supervisors to identify the warning signs of domestic violence
and abuse by officers. Departments should provide supervisors at all levels of law enforcement with a copy of
departmental policies for addressing officer-perpetrated domestic violence. Departments should advise supervisors

of their specific duties pursuant to these policies. Departments should also provide supervisors with the training and
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tools needed to effectively identify and intervene in a situation in which an officer is exhibiting abusive conduct or

tendencies. Supervisors who fail to adhere to established policies should be disciplined.

e Departments should train all levels of law enforcement personnel how to address officer-
perpetrated domestic violence. Current domestic violence training for law enforcement personnel tends to
focus on the general dynamics of domestic violence, and how officers should respond to such incidents in the
community. Officers must also be educated about the unique dynamics of officer-perpetrated domestic violence, as
well as their own potential for perpetrating abuse. Officers should be informed of departmental policies prohibiting
domestic violence and holding officers accountable for abuse. Training should include strategies to prevent and
identify abuse in officers’ personal relationships or those of their peers. Training should also include education on
how officers can use communication and nonviolent conflict resolution skills in their personal and professional lives

as alternatives to force and aggression.

e Departments should provide counseling and support services to officers and their families
aimed at reducing work-related stress and addressing interpersonal conflicts. Adopting a purely
punitive approach to officer-perpetrated domestic violence only serves to promote the concealment and escalation
of abuse in officer families. Accordingly, departments must provide officers with the encouragement and support
they need to feel comfortable utilizing employment resources to address personal problems and conflicts, before
these conflicts escalate into violence. These support services, however, should be offered as preventative measures
only. The existence of these services does not excuse a department from failing to hold officers criminally and
internally accountable for domestic violence or failing to take adequate steps to protect the safety of a victim of

officer-perpetrated domestic violence.

e Departments should establish a civilian review board or other external oversight body
for overseeing complaints of domestic violence and other misconduct by officers. Civilian oversight
may be the only effective, immediate solution for achieving obijectivity, officer accountability and victim safety for
departments with a history of and reputation for trivializing domestic violence and other misconduct by officers. To
be truly effective, a civilian oversight board should be comprised of neutral experts with a background in criminal
justice and/or civil rights. The board should be appointed by, and operate out of, a neutral government agency,
and be vested with the authority required to investigate, evaluate and resolve complaints of officer misconduct. This

includes the authority to issue subpoenas and recommend the disposition of complaints. Alternatively, a department
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should establish an ombudsman or designate a government office external to itself to receive complaints of domestic

violence and other misconduct by officers.

¢ Counties should be required to document, track and report uniform data on all incidents
of domestic violence by law enforcement, including the criminal and administrative dispositions
of each complaint. Departments should be required to maintain comprehensive and accurate records of all
complaints of domestic violence against their officers. This includes documenting the steps taken by the department
to investigate each complaint, the results of investigations, and the criminal and administrative dispositions of the
complaints. Moreover, as incidents of officer-perpetrated domestic violence can occur in another jurisdiction or may
simply escape the attention of an officer’s supervisor or internal affairs department, departments should utilize existing
statewide criminal justice databases and internal tracking systems to monitor all domestic violence-related incidents
involving their officers. On a broader level, requiring departments to make annual reports to the state regarding
the number, nature and disposition of domestic violence complaints against officers will enable government and

community agencies fo better address the incidence of officer-perpetrated domestic violence in California.

e Departments should work with prosecutors and victim advocates to identify strategies
for ensuring the safety of victims of officer-perpetrated domestic violence. Victims of officer-
perpetrated domestic violence face significant barriers and extreme vulnerability in accessing existing domestic
violence resources and legal protections, including accessing emergency shelters and applying for and enforcing
civil protective orders. Law enforcement, prosecutors and advocates need to work together to modify current policies,
practices and protocols to ensure that they more adequately address the safety needs of victims who are abused by

officers.

¢ State law should be amended to remove the “public interest” exception that allows law
enforcement officers who have been criminally convicted of misdemeanor domestic violence to
seek relief from firearms restrictions. Although all domestic violence misdemeanants and felons are strictly
prohibited by state law from owning or possessing firearms for a period of 10 years, state law provides an one-time
exemption fo this prohibition for domestic violence misdemeanants who are law enforcement officers. Pursuant to
this exemption, officers can petition the court fo regain access to their firearms if their livelihood is dependent upon
their ability to legally possess a gun. Given the serious and unique dangers posed by officer-perpetrated domestic
violence, these perpetrators must, at a minimum, be held to the same firearm restrictions as all other domestic

violence misdemeanants. Although removing the “public interest” exception can have a negative impact on an
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officer-perpetrator’s employment, this interest is outweighed by the public’s and the victim’s interest in preventing an

officer with a proven history of violence from legally carrying a firearm.

* Federal laws that impose a permanent ban on firearm ownership and possession for
domestic violence misdemeanants, including misdemeanants who are law enforcement officers,
should be strictly enforced. Federal law imposes a permanent life ban on gun ownership and possession for
all persons, including law enforcement officers, who have been convicted of a misdemeanor crime of domestic
violence. However, misdemeanants are rarely held accountable by federal law enforcement agents and prosecutors
when they violate this prohibition. Federal agents and prosecutors should be more proactive in identifying and
prosecuting domestic violence perpetrators who violate federal guns restrictions. In addition, local criminal courts
should notify domestic violence misdemeanants upon conviction that they are subject to, and may be prosecuted for

violating, federal gun bans in addition to firearms restrictions imposed by state law.

e Conduct comprehensive data collection and research on the causes and prevalence of
domestic violence within California law enforcement families. While numerous studies have been
conducted on police-perpetrated domestic violence, most have involved small samples of officers and law enforcement
departments in other states. Consequently, to date there has not been a comprehensive examination of domestic
violence against the intimate partners and families of law enforcement officers in California. Such an examination
is needed fo assess the true nature and incidence of officer-perpetrated domestic violence in our state, and to raise

awareness of this important issue.
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(Footnotes for Gun Restrictions Table)

i. CaL Fam. Cope § 6389 (a)(2005) and CaL. Cope Civ. Proc. § 527.9 (a)(2005).

ii. The court may grant a petition for a “public interest” exception if the party can show that
“a particular firearm is necessary as a condition of continued employment and that the current
employer is unable to reassign the [party] to another position where a firearm is unnecessary.” If
a petition is granted, the court is required to order that the party only be allowed to possess the
firearm during scheduled work hours and during travel to and from work. However, a court may
allow a party whose personal safety depends on the ability to carry a firearm to possess the firearm
both on duty and off duty if the court finds by preponderance of the evidence that the officer does
not pose a threat of harm. This finding must be based on a psychological evaluation of the party
and the court may require the party to enter into counseling or other remedial treatment program to
deal with any propensity for domestic violence. CaL. Fam. Cope § 6389(h) and Cat. Cobe Civ. Proc.
§ 5279 ().

iii. 18 U.S.C. § 922(g)(8).

iv. 18 U.S.C. 925(a)(1).

v. CaL Pen. CopE § 12021(c)(1) (2005).

vi. An officer may petition the court only once for relief from state firearm restrictions
for domestic violence misdemeanants. In order to grant the petition, the court must find by
preponderance of the evidence that the petitioner is likely to use the firearm in a safe and lawful
manner. In addition, the petitioner must not have any previous convictions for violating state firearm
restrictions for misdemeanants and felons and must not otherwise be prohibited from possessing a
firearm as specified. CaL. Pen. Cope 12021(c)(2) (2005).

vii. 18 U.S.C. §922(g)(9).

viii. 18 U.S.C. 925(a)(1).

ix. However, as a federal offense, only federal prosecutors have the authority to bring charges
and prosecution rates are extremely low. From 19972001, only 378 cases were filed under section
922(g)(9) by U.S. Attorney’s offices. It has been estimated that there may be as many as one million
potential defendants who would meet the requirements for prosecution under federal law. Tom
Lininger, A Better Way to Disarm Batterers, 54 HastinGs L.J. 525, 532 (2003).

x. 18 U.S.C. § 922 (d)(9).

xi. InJuly 2002, the General Accounting Office documented that at least 3,000 persons
subject to the gun ban under section 922(g)(?) were able to acquire new guns from federally
licensed dealers between 1998 and 2001. Lininger, supra note 9 at 532.

xii. CaL. Pen. Cope §12021(a)(1) (2005).

xiii. CaL. PeN. CopE § 4852.17 (2005).

xiv. 18 U.S.C. §922(g)(1).
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xv. 18 U.S.C. § 925(a)(1).

xvi. Congress instituted a permanent firearm ban solely for domestic violence
misdemeanants because existing state laws adequately deal with firearm restrictions for
felons. T.J. Halstead, Firearm Prohibitions and Domestic Violence Conviction: The Lautenberg

Amendment, CRS Report for Congress (2001) at 8.
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C-21- C211.
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LEGAL LIABILITY OF LAW ENFORCEMENT

Maria Teresa Macias was shot and killed by her estranged husband,

Avelino Macias. For over one year, the Sonoma County Sheriff’s Office had
been unresponsive to the Teresa’s repeated complaints of domestic violence by Improvements in law en-

her husband. When officers did respond, they omitted key pieces of information forcement response fo do-

from their reports that could have resulted in stricter criminal actions taken ) )
mestic violence and ac-
against Avelino. They also failed to follow mandatory policies and procedures
for responding to domestic violence-related calls for assistance and enforcing countability  for  derelict

domestic violence restraining orders. officers are sometimes best

achieved through litigation.

Teresa’s estate filed a federal lawsuit against the County of Sonoma and

members of the Sheriff’s Department alleging that the officers’ chronic failure to
respond fo Teresa’s complaints of domestic violence constituted a violation of
her equal protection rights under the United States Constitution. Defendants filed
a motion to dismiss the lawsuit. The Ninth Circuit denied their motion, holding
that the estate should be allowed to proceed with its equal protection claim
against defendants. In so holding, the Court recognized that domestic violence
victims have a constitutional right to have police protection administered in a non-
discriminatory manner. Following the Ninth Circuit’s decision, defendants agreed

fo settle the case for $1 million.!

Systemic reforms are often not enough to ensure that law enforcement
officers are adequately and effectively responding to domestic violence in the
field. Sometimes, improvements in law enforcement response and accountability
for derelict law enforcement officers may be best achieved through litigation.
Although laws and court decisions establishing broad government immunity for
certain misconduct have seriously limited the type of lawsuit that battered women
and their survivors may bring against law enforcement, many viable federal and
state claims still exist for remedying inadequate police responses to domestic

violence.
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Federal constitutional claims provide a potential basis for liability against
law enforcement, even after the United States Supreme Court’s decisions in
DeShaney v. Winnebago County Department of Social Services? and Towne
of Castle Rock v. Gonzales® — two watershed cases which established that
battered women do not have a constitutional due process right to general police
protection from domestic violence under the 14" Amendment of the United
States Constitution (“14" Amendment”). There are exceptions to DeShaney, for
example, that allow parties to bring due process claims against law enforcement
in cases where officers actively contributed to a victim’s risk of domestic violence
or acted with deliberate indifference to the rights of battered women by failing
to provide adequate training to officers who regularly respond to domestic

violence incidents.

Moreover, DeShaney and Castle Rock did not foreclose the possibility
of bringing equal protection claims against law enforcement under the 14"
Amendment. Equal protection claims are a viable remedy for addressing law
enforcement’s discriminatory policies and practices for responding to domestic
violence crimes and domestic violence victims. If successful, these claims can
send a strong message to law enforcement agencies throughout the country
that domestic violence crimes must be treated as seriously as other violent and

life-threatening crimes.

State tort law claims* and state constitutional claims are also unaffected by
DeShaney and Castle Rock. As a general matter, state law grants broad immunity
to law enforcement agencies and officers from state tort claims. However, state
tort law supports claims against law enforcement agencies and officers who
fail to discharge duties that are mandated by state law when responding to
domestic violence. State tort law also supports claims against law enforcement
agencies that fail to adequately address domestic violence perpetrated by their
own officers. Although often overlooked as a basis for relief, a party can also
bring an equal protection claim against law enforcement under the California

Constitution. In fact, the California Constitution affords equal protection claims
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based on gender discrimination an even higher level of protection than federal
equal protection law by requiring that government agencies have compelling

and necessary reasons for discriminating against one gender.

Battered women and their survivors should consider all possible federal

Federal constitutional claims
and state claims against law enforcement. This section addresses the history,

limitations and practicalities of holding law enforcement legally liable for against law  enforcement

effectively responding to domestic violence under available theories. officers, law enforcement

agencies and city govern-

ments may be brought pur-

CONSTITUTIONAL REMEDIES suant fo Section 1983 of
Title 42 of the United States
Federal constitutional claims against individual officers, law enforcement Code (42 Us.C. §]983).

agencies, and city governments may be brought pursuant to Title 42 of the

United States Code, Section 1983 (42 U.S.C. §1983, hereinafter “Section

1983"). Section 1983 allows private individuals to seek declaratory,® injunctive
and/or monetary relief in federal courté if they have been deprived of their
federal constitutional or statutory rights by someone acting “under color of state
law.”” In order to establish a cause of action under Section 1983, a party must
show that: (1) a person (2) who was acting under color of state law (3) caused

the party to be deprived of a federal constitutional or statutory right.®

“Persons” Who May be Liable Under Section 1983

A state is not a “person” subject to liability under Section 1983.°
Accordingly, a party may not bring a Section 1983 claim against a state law
enforcement agency for its failure to adequately respond to domestic violence.
However, a party may bring a Section 1983 claim against a state official (e.g.,
Commissioner of the California Highway Patrol), in his/her official capacity,

so long as the claim only seeks declaratory or injunctive relief, not monetary




156 Chapter Six

legal Liability of Law Enforcement

Successful federal claims
under Section 1983 can
set important precedent
that provides guidance to
law enforcement agencies
throughout the country on
what constitutes “proper”
and lawful responses to do-

mestic violence.

damages, against the official.”® In order to recover monetary damages against
a state official, a party must bring a Section 1983 claim against the official in
his/her personal capacity alleging that the official should be held individually
liable for personally depriving the party of a federal right under color of state

law."

Local government entities and their agencies, on the other hand, may
be considered “persons” subject to liability under Section 1983 for declaratory,
injunctive and monetary relief if a party can show that the action causing the
constitutional violation was performed in order to implement or execute “a policy
statement, ordinance, regulation, or decision officially adopted and promulgated
by that [local government entity’s] officers.”'? Thus, a local government body or
agency cannot be held liable under Section 1983 for merely employing someone
who violated a person’s constitutional rights in carrying out their official duties.”®
Rather, liability will only be imposed if a party can demonstrate that an official
municipal policy caused a public employee to violate that party’s constitutional

rights.

Officers and employees of local government agencies may be sued
in their official and personal capacities under Section 1983 for declaratory,
injunctive and monetary relief.' Thus, a party may bring a Section 1983 claim
against individual law enforcement officers, law enforcement officials and city
officials for failing to adequately respond to domestic violence. However, a
limited number of government officials, such as judges and legislators, are
afforded absolute immunity from liability for Section 1983 actions if the claim

involves conduct that falls within the scope of their official duties.!®

Acting “Under Color of State Law”

Acting “under color of state law” requires a showing that the person

causing the party’s rights to be violated exercised power “possessed by virtue
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of state law and made possible only because the wrongdoer is clothed with
the authority of state law.”'® Generally, public officers and employees act
“under color of state law” if they are acting in their officials capacities or

exercising their responsibilities pursuant to state law.”

Deprivation of Federal Constitutional and Statutory Rights

Conduct causing or constituting a violation of a party’s federal rights
include deliberate and affirmative acts, participation in another’s deliberate and
affirmative act, or the failure to perform an act that a government actor is legally
required to perform.'® Purely negligent conduct is insufficient to establish liability
for a Section 1983 claim involving the violation of a federal constitutional right.!”
Moreover, a government actor’s state of mind may be relevant to determining
whether an actionable violation of rights occurred.?® For example, if a party’s
claim seeks money damages against a law enforcement officer, the officer may
be able to assert a “good faith” defense to this claim by arguing that he/she had
a good faith, reasonable belief that the conduct causing the party’s rights to be
violated was actually lawful.2' However, the officer will not succeed in raising
this defense if the conduct at issue violated constitutional or statutory rights that
are so clearly established that a reasonable person would have known that the

officer’s conduct was unlawful.22

There are several potential benefits to using Section 1983 to hold law
enforcement accountable for ineffectively responding to domestic violence.
Because Section 1983 actions involve federal constitutional and statutory rights,
these cases can set important national precedent that provides guidance to law
enforcement agencies throughout the country on what constitutes “proper” and
lawful responses to domestic violence. Accordingly, successful Section 1983
actions have the power to motivate all local police departments to provide
better overall protection to domestic violence victims. Furthermore, federal law

provides for the recovery of attorneys fees in Section 1983 cases,?® thereby
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Substantive due process
claims and procedural due
process claims may be
brought against law en-
forcement under the 14th
Amendment of the Federal

Constitution.

enabling more victims to seek necessary relief for deprivations of their federal

rights.

Section 1983 claims involving inadequate law enforcement responses to
domestic violence typically allege a violation of the domestic violence victim's
constitutional rights under the 14" Amendment. The 14" Amendment prohibits
states from depriving “any person of life, liberty, or property, without due process
of law” and “deny[ing] to any person within its jurisdiction the equal protection
of the laws.”?* Accordingly, battered women’s Section 1983 claims have raised
two main theories of liability under the 14" Amendment. First, they have alleged
that law enforcement’s dereliction of a duty to protect a victim from domestic
violence constitutes a violation of the victim’s rights under the 14" Amendment’s
Due Process Clause. Second, they have alleged that law enforcement policies
and practices that afford domestic violence victims fewer resources and less
protection than victims of non-domestic violent crimes amount to a violation of
domestic violence victims' rights under the 14™ Amendment’s Equal Protection

Clause.

FOURTEENTH AMENDMENT DUE Process CLAIMS

There are generally two different types of due process claims that may
be brought under the 14" Amendment — substantive due process claims and
procedural due process claims. Substantive due process involves the concept that
individuals have certain rights and liberties that are so fundamental to traditional
notions of justice that, the government should be prohibited from interfering
with or infringing upon such rights.?® Procedural due process is based on the
notion that there is a basic level of procedural safeguards that the government
must provide to individuals (e.g., providing an individual an opportunity to be
heard) to ensure that no one is deprived of their rights to life, liberty or property
as a result of government proceedings or decision making without having the

opportunity to address and affect the outcome of their case.?
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SussTANTIVE DUE ProcEss CLAIMS

In order to successfully raise a substantive due process claim against local
law enforcement, a party must establish that they were deprived of a fundamental
right to state protection as a result of inadequate law enforcement response to
domestic violence. Generally, state actors?’ do not have a constitutional duty
to protect individuals from crimes committed by others.?® This principle was
reinforced by the United States Supreme Court’s decision in DeShaney which
held that state actors do not have a constitutional duty to protect parties from
violence inflicted by private assailants, even when a state actor is aware that
a party is being subjected to repeated and ongoing acts of violence by an

assailant.??

Although parties do not have a general constitutional right to state
protection, state actors may be held liable for a substantive due process claim
under Section 1983 if a “special relationship” existed between the state and
the injured party that gave rise to an affirmative duty of protection on the part
of the state.’® After DeShaney, federal courts look to the following factors in
determining whether a “special relationship” exists: (1) whether the injured party
or perpetrator of the crime were in the state’s custody at the time of the incident;
(2) whether a state actor affirmatively placed the injured party in danger; or
(3) whether a state actor(s) was deliberately indifferent to a need to adequately
train public employees to perform certain tasks relating to their official job

functions.3!

Substantive Due Process Claims Pre-DeShaney

Prior to the United States Supreme Court's decision in DeShaney, federal
courts reviewing battered women'’s substantive due process claims issued
inconsistent rulings regarding the factual circumstances that were required to

establish that a “special relationship” existed between a victim and the state.?
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Some pre-DeShaney courts barred substantive due process claims brought
against unresponsive law enforcement agencies where the perpetrator was in the
state’s custody and the police were fully aware of the imminent danger facing the
domestic violence victim. For example, in Turner v. City of North Charlestown,
a South Carolina district court found there was no “special relationship” between
the state and a battered woman in a case where the woman had a long history
of contacting law enforcement for domestic violence by her abusive ex-husband,
her ex-husband was legally in the state’s custody (i.e., on probation) at the time
that he shot her, the woman had obtained a restraining order against her ex-
husband, and the woman notified the police numerous times within a two-day
period immediately prior to the shooting that her ex-husband was harassing and

threatening her in violation of the order.34 3

Other pre-DeShaney courts, in contrast, upheld domestic violence
victims’ substantive due process claims in cases involving substantially the same
circumstances as described above. However, these favorable decisions were
all later reconsidered and amended in light of the Supreme Court's holding in
DeShaney. For instance, in the often-cited decision, Balistreri v. Pacifica Police
Department,*¢ the Ninth Circuit initially upheld a substantive due process claim
brought by battered woman, Jena Balistreri, who had obtained a restraining
order against her former husband and reported numerous violations of the order
to the police, who either failed to respond at all or responded slowly and to her

complaints.

The Ninth Circuit held that police officers’ “repeated notice of [her] plight,”
coupled with the existence of a restraining order committing the police to Jena’s
protection, may have been sufficient to give rise to a constitutional duty on the
part of the state to protect Jena.*” Although the Ninth Circuit remanded the case
to the district court for further review of Jena’s due process claim, the opinion
in Balistreri was later amended in the wake of DeShaney. The Ninth Circuit's
amended opinion held that Jena's due process claim was no longer viable in a

post-DeShaney universe.*® However, the court allowed Jena to proceed on her
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equal protection claims against police, which are discussed in further detail later

in this section.

Similarly, Dudosh v. City of Allentown® involved a substantive due
process claim brought by the estate of a battered woman who had obtained an
order of protection against her abusive boyfriend. The woman had repeatedly
filed police reports — including one report shortly before her death — concerning
her boyfriend’s continued threats and harassment in violation of the order. On
the day she was murdered, police allowed the woman to accompany them to
the apartment where her boyfriend was and to enter the residence first while
the officers stood away from the entryway, at which point the woman was shot
and killed by her boyfriend. The Pennsylvania district court initially held that
the existence of the restraining order, in conjunction with the woman'’s frequent
contacts with the police, “placed an affirmative duty upon the police department

to protect the deceased.”?

Thereafter, the district court dismissed the substantive due process claim
on the grounds that subsequent federal decisions clarified that the establishment
of a “special relationship” required proof that the state affirmatively placed
the injured party in a position of danger.#' The court noted that, although the
evidence established that the officers knew about the danger faced by the
woman, there was no evidence that the officers were responsible for placing
the woman in harm’s way by requiring her to go to the apartment and enter
the residence before them.#? Shortly after DeShaney was decided, the woman's
estate filed a motion for the court to reconsider the due process claim, citing
DeShaney in favor of finding a special relationship between the woman and the
state. The district court held that the Supreme Court’s reasoning in DeShaney

supported their prior dismissal of her claim.*3

Finally, in Hynson v. City of Chester, legal Department, police officers
refused to arrest an abused woman'’s boyfriend the day before he murdered her

because her most recent restraining order had expired. The Pennsylvania district




162 Chapter Six

legal Liability of Law Enforcement

The United States Supreme
Court's decision in De-
Shaney v.  Winnebago
County Department of So-
cial  Services precludes
many domestic violence
victims from bringing sub-
stantive due process claims

under the Federal Constitu-

tion.

court found that the woman’s restraining order and her “interaction with the
individual officers” established the special relationship necessary to maintain a
substantive due process claim.** Two years later, however, the court dismissed
the claim, noting that DeShaney constituted a significant development in the law
since its initial ruling which, when applied to the facts of the case, precluded any

recovery for a denial of process.*®

These decisions show the devastating impact that DeShaney had on the
viability of substantive due process claims brought by battered women and their
survivors against law enforcement agencies. Indeed, although DeShaney was
decided after the Balistreri, Dudosh and Hynson cases, the opinion effectively
nullified the federal court decisions in these cases supporting substantive due

process claims in the domestic violence context.

DeShaney v. Winnebago County Department of Social

Services

The United States Supreme Court decided DeShaney in 1989 in order to
redefine the state’s obligation to protect citizens from privately inflicted harm and
resolve the “inconsistent approaches taken by the lower courts in determining
when, if ever, the failure of a state or local governmental entity or its agents to
provide an individual with adequate protective services constitutes a violation
of the individual’s due process rights.”*¢ The result was a highly controversial
decision that severely constrains the scope of the due process clause and

precludes many domestic violence victims from bringing constitutional claims.

The facts of DeShaney v. Winnebago County Department of Social
Services are notoriously tragic. From the time he was two years old, Joshua
DeShaney was brutally and repeatedly beaten by his father, who was awarded
custody after divorcing Joshua’s mother. In January 1982, Randy DeShaney's

second wife reported the severe abuse to the Department of Social Services
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(“DSS”). After a brief interview, in which Randy DeShaney denied any
accusation of abuse, DSS declined to consider the matter further. One year
later, when Joshua was admitted to the hospital for bruises and abrasions, an
examining physician suspected child abuse and notified DSS again. Although
DSS obtained a court order placing Joshua in the hospital’s temporary custody,
Joshua was quickly returned to his father after Randy DeShaney agreed with

DSS to abide by certain custodial conditions including counseling sessions.

Over the next six months, a DSS caseworker visited the DeShaney home
once a month, and reported that Randy DeShaney was not adhering to the
agreement terms. On more than one visit, the social worker noted “suspicious
injuries” on Joshua's head. Despite the caseworker’s substantial record of
abuse, DSS took no action. In March 1984, when Joshua was only four years
old, he received a severe beating to the head that left him comatose and
required emergency brain surgery. During the operation, the surgeon found
evidence of prolonged traumatic injury. Joshua is now profoundly retarded and

institutionalized.

Joshua's mother brought a Section 1983 claim against the Winnebago
County DSS and several DSS employees who had received complaints about
Joshua's abuse. The suit alleged that DSS had violated Joshua's right to due
process by “failing to intervene to protect him against a risk of violence at his
father’s hands of which they knew or should have known.”” The district court
issued a judgment in favor of DSS and the Seventh Circuit affirmed this decision.*®
The Supreme Court, in turn, affirmed the Seventh Circuit's decision, holding that
“a State's failure to protect an individual against private violence simply does not
constitute a violation of the Due Process Clause.”? Despite DSS' knowledge of
the serious, imminent danger Joshua faced and its asserted intention to protect
him, the Court rejected the argument that a special relationship existed. The
Court pointed to the fact that Joshua’s abuse was “private violence” which “the

State played no part in creating.”
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The DeShaney decision did
not completely foreclose the
possibility of succeeding on
a substantive due process
claim in the domestic vio-

lence context.

Substantive Due Process Claims After DeShaney

Although not decided in the domestic violence context, DeShaney
sounded the death knell for many substantive due process claims based on
law enforcement’s failure to protect victims of domestic violence. As a result of
DeShaney, law enforcement’s knowledge of an existing threat to a woman’s
safety — even coupled with evidence that the state had offered her protection in
the past from domestic violence (i.e., issued a restraining order, provided police
protection, etc.) —is no longer sufficient to create a special relationship between
a domestic violence victim and the state. Law enforcement must have actively
played a role in creating or increasing the danger for a victim in order to give

rise to a constitutional duty to protect a victim of domestic violence.

Although DeShaney severely limited the state’s constitutional duty to
protect citizens from criminal violence, the decision did not completely foreclose
the possibility of succeeding on a substantive due process claim in the domestic
violence context. Battered women and their survivors can establish law
enforcement liability for substantive due process violations under limited “state
custody” and “state-created danger” exceptions to DeShaney. Moreover, the
United States Supreme Court has recognized that local agencies and officials

may be liable for failing to adequately train law enforcement officers.

State CusTopy ExcepTioN

In DeShaney, the Supreme Court adopted a narrow view of what it means
for someone to be in “state custody” for purposes of establishing a “special
relationship” between that person and the state. Where federal courts had
previously found “state custody” to be established when a perpetrator was
on probation or parole at the time of the crime, the Supreme Court held that
“state custody” requires either the victim or the perpetrator to be actually in the
state’s custody when the harm occurs, such as in a prison or mental institution.>

For example, the Court suggested that an affirmative duty of protection may
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have been established in DeShaney if Joshua was in foster care at the time he
was abused.®" This narrow interpretation of “state custody” severely limits the
type of case that may be brought under this exception in the domestic violence

context.

A party may succeed on
STATE-CREATED DANGER EXCEPTION a substantive due process

claim if law enforcement of-
In DeShaney, the Court underscored the fact that DSS did not take any

action that aggravated the danger that Joshua DeShaney faced at the hands ficers played an active role
of his father. The Court thereby implied that substantive due process claims are in creating or increasing a
only viable where the state plays a role in either creating or increasing the level domestic violence victim’s
of harm to which a party is exposed. Accordingly, federal courts will sustain risk of danger.
due process claims under the “state-created danger exception” where (1) a

state actor’s conduct creates or enhances a party’s risk of danger and (2) the
state actor was deliberately indifferent to the known or obvious danger to the

party.>?

In the domestic violence context, courts are most likely to recognize the
exception where police actively interfere with otherwise forthcoming assistance
to the victim or ratify and/or encourage the batterer’s conduct, thereby
increasing the risk of danger and injury to the victim. For example, in Freeman
v. Ferguson,>® Geraldine Downen had obtained a restraining order against her
estranged husband, Norman “Bud” Downen, Jr. The Eighth Circuit held that
the police chief, a close friend of Bud, would be liable under the state-created
danger theory if, as alleged in oral argument, he affirmatively told his officers
not to take action against Bud, who then murdered Geraldine and her daughter,
Valerie, while the restraining order was in effect. The court reasoned that an
affirmative duty to protect could be inferred when police conduct interferes
“with the protective services which would have otherwise been available in the
community — with such interference increasing the vulnerability of decedents . . .

and possibly ratifying or condoning such violent actions on [Bud's] part.”>4
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The state-created danger exception was also recognized in Smith v. City
of Elyria,** a case in which the police “resolved” a domestic violence situation
by encouraging the batterer to return to the family home against the victim’s will.
Karen Guerrant had permitted her ex-husband Alfred to move into the guest
room of her house, but called the police when an argument ensued. The police
refused to remove Alfred, explaining that “Karen could not ‘just put him out at
her whim,” because she had invited him.” After the police advised Alfred to
reenter the home, he stabbed Karen to death and stabbed and injured Karen's
sister and Karen's 9-year-old daughter. The Northern District of Ohio held that
the police department’s handling of the incident had increased the danger that
Karen faced: “Here, Alfred used the apparent authority given to him by the

police to remain in his ex-wife’s home against her will, and later killed her.”>

Courts have acknowledged that law enforcement may also empower the
batterer and increase the threat of violence to a victim when they respond to a
domestic violence call, knock on the door, and leave when there is no answer.
In May v. Franklin County Board of Commissioners,”” for example, a police
officer was dispatched to a woman’s home after receiving two 911 calls from
her reporting that she was being assaulted by her ex-boyfriend. The officer
knocked on the door, but no one answered. The officer then peered in the
window but could not see or hear anything. After a failed attempt to call inside
the apartment, the officer left and “cleared” the 911 calls. The woman was
found beaten to death the next day. Ruling on the officer’s motion to dismiss, the
Sixth Circuit held that the woman’s due process claim could succeed as long as
it could be shown that the officer’s behavior — going to the door, knocking, and
then leaving — emboldened her ex-boyfriend by diminishing his fear of arrest,

thereby increasing the woman’s vulnerability to harm.8 59

The state-created danger exception will only be applied, however, when
the state’s affirmative acts create or enhance the danger faced by the victim. The
fact that a state actor failed to protect party who was already in a dangerous

position is insufficient to trigger the party’s substantive due process rights.¢°
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In fact, courts have dismissed substantive due process claims even where law
enforcement was present when a domestic violence victim was injured by her

batterer and failed to do anything to protect the victim.

In Losinski v. County of Trempealeau,®' for example, a police officer’s
presence at the victim's home emboldened the victim to have a private
conversation in the bedroom with her abusive husband - a conversation that
quickly turned violent and ultimately led to the victim’s death. In addition, the
officer’s presence deterred the victim’s mother and brother-in-law, who were
also present, from assisting when the violent nature of the conversation became
clear. Nevertheless, the Seventh Circuit refused to find that the police officer’s
presence and inaction increased the danger confronting the victim. While
recognizing that, “[h]ad the deputy not accompanied [the victim], she may not

m

have proceeded ‘into the lion’s den,” the Seventh Circuit nevertheless concluded

that “the state simply did not enhance the danger [the victim] faced.”?

Courts have also failed to uphold a substantive due process claim in the
absence of affirmative danger-enhancing conduct by law enforcement even
when officers explicitly assured the victim that she was safe from harm. For
example, in Pinder v. Johnson,®® a police officer responded to a domestic
violence call at Carol Pinder’s home, and found that Pinder’s former boyfriend,
Don Pittman, had broken into the residence, assaulted her, and threatened to
murder her and her three children. Pinder informed the officer that Pittman had
recently been released from prison after being convicted of attempted arson
of Pinder’s home approximately ten months earlier. As the officer took Pittman
into custody, he assured Pinder that Pittman would not be released from jail that
night, and Pinder returned to work based on the officer’s reassurances.®* Later
that evening, the same officer brought Pittman before a county commissioner on
misdemeanor charges. Pittman was released on his own recognizance, and the
officer made no effort to warn Pinder of Pittman'’s release. Pittman immediately

returned to Pinder’s home and set it on fire, killing Pinder’s three children.®
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The Fourth Circuit rejected Pinder’s arguments that the officer’s explicit
assurance that Pittman would not be released that night created a “special
relationship” between the police and Pinder, holding that under DeShaney,
“promises do not create a special relationship.”¢ While it was clear on the
facts of the case that Pinder most likely would not have returned to work and left
her children unprotected had the officer not persuaded her that Pittman would
be held in custody overnight, the court refused to recognize that the officer had
an affirmative duty to protect the plaintiff even to “an extent necessary to dispel

the false sense of security that his actions created.”’

Likewise, in Salas v. Carpenter,®® the Fifth Circuit rejected a substantive due
process claim brought by a woman who had complained to the police and the
district attorney that her estranged husband was harassing her and molesting
her two daughters. In fear of harm, the woman sought refuge with a friend and
did not go to work for an entire week. The woman was a clerk at the county
courthouse. A judge at the court advised her that she should return to work. On
the very day that she returned to work on the advice of the judge, she was taken
hostage and killed by her former husband. The Fifth Circuit refused to apply the
state-created danger exception despite the fact that the woman in all likelihood
would not have been killed in the absence of the state’s recommendation to
return to work. Pinder and Salas signal that a battered woman'’s detrimental
reliance on the state’s assurances will not usually provide a basis for a due

process claim.¢?

DeUBERATE INDIFFERENCE TO A NEED FOR OFFICER TRAINING

One additional theory of liability may have survived DeShaney’s blow to
substantive due process claims brought by victims of domestic violence. In City of
Canton v. Harris,”° a case decided in the same term as DeShaney, the Supreme
Court held that local government agencies and supervisory officials may be

liable under Section 1983 for failing to adequately train its police officers.
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In this case, a woman who had been arrested by police collapsed and
became incoherent while in police custody. Officers asked the woman if she
needed medical attention, but she was too incoherent to respond. The officers

left the woman on the floor and never summoned medical assistance for her.

The woman was later released from custody, at which time her family took her

A party may succeed on
to a nearby hospital where she was treated for several emotional ailments. party Y

Plaintiffs in that case claimed that the city was constitutionally liable for failing a substantive due process

to adequately train its police officers to recognize when detainees required claim if municipal and/or
medical assistance. law enforcement officials

were deliberately indiffer-
In an opinion issued a week after DeShaney, the Supreme Court held that
, _ y o . . ent to a need for officer
the city could be liable for failing to adequately train its employees if “the failure

to train amounts to deliberate indifference to the rights of persons with whom fraining.

the police come into contact.””! The Court noted that local government entities
and agencies are subject to Section 1983 liability if a municipal policy directly
caused the violation of a person’s constitutional rights.”? Accordingly, the Court
concluded that, for purposes of Section 1983 liability, “deliberate indifference”
may be established if specific duties assigned to officers made it obvious to local
officials that failing to provide these officers with a certain level of training would

result in the violation of constitutional rights.”?

The “deliberate indifference” exception was also applied by the Third
Circuit in Stoneking v. Bradford Area School District”* In this case, a high
school band director sexually harassed and victimized the plaintiff over a
period of several years, despite repeated complaints to high school officials.”
Considering the case prior to DeShaney, the Third Circuit initially held that
a “special relationship” triggered school officials’ affirmative duty to protect
the plaintiff.”> When the Supreme Court remanded the case back to the Third
Circuit for consideration of Stoneking’s due process claim in light of DeShaney,
the appellate court concluded that the due process claim remained viable

because Stoneking had alleged a theory of liability independent of the “special

relationship” doctrine.””
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Specifically, Stoneking alleged that the school district and its supervisory
officials had a policy of acting with deliberately indifference toward “known or
suspected sexual abuse of students by teachers,” including discouraging and
concealing students’ complaints about such abuse.”® The Third Circuit determined
that evidence of “deliberate indifference” on the part of local government
agencies and officials supports an independent basis for liability under Section

1983 that is unrelated to the issues decided in DeShaney.”

While the “deliberate indifference” standard sets a high bar for plaintiffs,
Stoneking and Canton create an opportunity for domestic violence victims to
bring due process claims against local police without running into DeShaney. A
party could allege that a city’s failure to provide specialized training to officers
who regularly respond to domestic violence constitutes deliberate indifference
to victims' needs. Alternatively, a party could allege that a city maintains a
policy of providing inadequate police protection for domestic violence victims,

with deliberate indifference to the impact of that policy on women.&°

ProceburaL Due Process CLaims

In order to establish a procedural due process claim, a party would have
to show that (1) the party has a “legitimate claim of entitlement” (i.e., property
interest) in a certain government benefit under state law and (2) the state deprived
the party of that benefit without meeting certain due process requirements.®' In
order to confer an actual property entitlement on an individual, the state law must
be truly mandatory in nature in that government employees are strictly required

to comply with the law and cannot exercise their discretion otherwise.®2

Although DeShaney did notforeclose the possibility of bringing a procedural
due process claim based on a battered woman's property entitlement to police

protection from abuse,®® the United States Supreme Court recently issued another
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disheartening decision rejecting such a claim involving law enforcement’s failure

to enforce a domestic violence restraining order.

In Town of Castle Rock v. Gonzales, Jessica Gonzales obtained a
restraining order against her estranged husband, Simon Gonzales, in Colorado.
Colorado law mandated that police “shall” use every reasonable means to
enforce restraining orders and “shall” arrest restrained persons in violation of
an order.®* Simon took their three children while they were playing outside the
family home in violation of the restraining order. Jessica called the police and
asked them to enforce the restraining order, but the police refused to do so.
Jessica called the police later that day to inform them that Simon was at a local
amusement park with the children and asked that they put out an “all points
bulletin” for him and send an officer to the amusement park. Once again, the
police refused to do anything. Jessica called the police two more times that same
night, but the police still would not assist her or take a report. Finally, she went
down to the police station and submitted an incident report, but the officer went
to dinner instead of trying to locate Simon and the children. A few hours later,
Simon arrived at the police station and opened fire, at which point he was shot
and killed by police. Police found the dead bodies of Jessica’s three children in

Simon's car, all of who had been murdered by Simon earlier that evening.

The Tenth Circuit held that the Colorado statute requiring police to enforce
restraining orders created an entittement to receive protective services in
accordance with the terms of the statute — an entitlement that carries due process
protection against state deprivation.®> However, the Supreme Court reversed the
Tenth Circuit decision, holding that state law did not create a legitimate claim of
entitlement to police enforcement of a restraining order. The Court found that,
although the Colorado statute was mandatory in nature, its mandate was not
absolute as police still maintained some level of discretion in deciding whether,
and what steps to take, to enforce a restraining order given the particular
circumstances of each case (e.g., whether the perpetrator is present at the scene

of the incident) and the other obligations that the police have at that moment.8

The United States Supreme
Court's decision in Town
of Castle Rock v. Gonzales
forecloses the possibility of
bringing a procedural due
process claim under the
Federal Constitution involv-
ing law enforcement’s fail-
ure to enforce a domestic

violence restraining order.
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Moreover, the Court noted that, even if police enforcement of restraining
orders was truly “mandatory” under state law, it did not necessarily follow that
this mandate conferred an entitlement on Jessica Gonzales, personally.®” The
Court explained that legislative mandates concerning criminal justice agencies
and officers are typically intended to benefit the general public, as opposed
to private interests, and nothing in the Colorado statute indicated an intention
to create a personal entitlement for people protected by a restraining order.®
Finally, the Court found that, because the right to police enforcement of a
restraining order did not resemble “property” in the traditional sense in that it did
not “have some ascertainable monetary value,” such a right did not constitute a

“property” interest for purposes of the Due Process Clause.®

The Supreme Court declared that its Castle Rock and DeShaney decisions,
taken together, stand for the general proposition that neither procedural nor
substantive due process is triggered by the fact that a party was injured as a result
of a crime that may have been prevented by an arrest.”° Instead, the Supreme
Court left it to individual states to provide tort remedies for persons injured
as a result of inadequate law enforcement responses to crime.”" Accordingly,
the DeShaney and Castle Rock decisions send a clear message that battered
women and their advocates should not look to the federal courts for relief unless

their case falls into one of the exceptions to DeShaney described above.

EQuaL ProTECTION CLAIMS

Equal protection claims remain a viable remedy for victims of domestic
violence who have been injured as a result of discriminatory policies or resource
allocations by law enforcement. While DeShaney and Castle Rock pose serious
obstacles for bringing due process claims, they did not foreclose the use of
an equal protection claim to hold unresponsive police departments liable for
failing to protect someone from private violence. In fact, the DeShaney Court

explicCi srare ar equa rorecrion challenges 1o stare inacrion woula survive
plicitly stated that equal protection challenges to state inacti Id survi
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the Court’s decision, observing that “[t]he state may not, of course, selectively
deny its protective services to certain disfavored minorities without violating the

Equal Protection Clause. . . . But no such argument has been made here.”%?

There are generally two different types of equal protection claims that

Equal protection claims un-
may be asserted by parties who have been injured when law enforcement

dstod  viol o diserimi _ o der the Federal Constitution
reSpOn s to domestic violence in a |5Cr|m|n0t0ry manner: gender dlSCrlmanhOn

or “crime-type” discrimination.?® remain a viable remedy for
domestic violence victims

Proving Gender Discrimination by Law Enforcement who have been injured as

a result of discriminatory
When a law enforcement policy or practice explicitly discriminates against .

practices or resource alloca-
women on its face, heightened or “intermediate” scrutiny is automatically

: : . , tions by law enforcement.
applied by federal courts, and the policy or custom will only survive an equal

protection challenge if it is substantially related to an important government
interest. However, where the policy or practice at issue is facially gender-neutral
— which is the case with most equal protection claims — plaintiffs must prove that
the police department acted with discriminatory intent or purpose in order to

invoke heightened “intermediate” scrutiny.

Specifically, plaintiffs can prevail on a gender discrimination claim

III

involving seemingly “gender-neutral” policies and practices if they show that:
(1) defendants had a policy or custom of providing less protection to victims of
domestic violence than victims of other violent crimes; (2) discrimination against

women was the motivating factor for the defendants’ policy or custom; and (3)

plaintiffs were injured as a result of the operation of this policy or custom.”

With regard to the first element, the policy challenged by plaintiffs does
not have to be a formal written policy in order to be actionable. Rather, a
widespread discriminatory practice or well-settled discriminatory custom is

sufficient to trigger an equal protection claim.?> With regard to the second
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A party may succeed on an
equal protection claim un-
der the Federal Constitution
if law enforcement’s failure
to adequately respond to
domestic violence consti-
tutes intentional gender dis-

crimination.

element, plaintiffs must show that the policy at issue has a disproportionate
impact on women and that this disproportionate impact can be traced to a
discriminatory purpose.”® The United States Supreme Court has explained that
“discriminatory purpose” involves situations where a policy maker or decision
maker “selected or reaffirmed a particular course of action at least in part
because of, not merely in spite of, its adverse effects upon an identifiable

"97 The following discussion details some of the ways in which successful

group.
equal protection claimants have demonstrated that police acted with the requisite

discriminatory purpose.

Chronic Failure to Respond to Domestic Violence

Complaints

In one of the most well-known domestic violence equal protection cases,
Thurman v. City of Torrington,”® months of apathetic police response to a victim's
repeated complaints of domestic violence constituted evidence of gender
discrimination. Over a period of eight months, Tracey Thurman made numerous
reports to the Torrington Police Department that her estranged husband was
beating her, stalking her, and threatening to kill her. The Department continuously
ignored Tracy’s complaints and refused to arrest her batterer. One night she
called for help, but the officer on call was slow to respond to the complaint,
arriving after her husband had stabbed her more than 12 times. Once present,
the officer passively watched as Tracy’s husband jumped on her and broke her
neck. Tracy survived the attack and filed an equal protection action against the

city and its officers.”

A Connecticut district court denied the Department’s motion to dismiss,
finding that its dismissive treatment of Tracy’s longstanding complaints illustrated
that Torrington police had a “pattern or practice of affording inadequate
protfection, or no protection at all, to women who complain of having been
abused by their husbands or others with whom they have had close relations .

. .19 Applying intermediate scrutiny, the court held that, in order to justify this
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discriminatory policy, the Department must “articulate an important government
interest . . . to discriminate against women who are victims of domestic
violence.”®" The court continued, “[a]ny notion that defendants’ practice can
be justified as a means of promoting domestic harmony by refraining from
interference in marital disputes, has no place in the case at hand.”°? Since the
police could not produce any legitimate justification for their disparate treatment

of battered women, Tracy Thurman won the case.'®

In Macias v. lhde,'** the Ninth Circuit sustained a gender discrimination
claim alleging that the county and sheriff’s department deprived a domestic
violence victim of equal protection by failing to arrest the victim’s husband and
murderer despite numerous complaints to the police. For over one year, the
police had been unresponsive to the victim’s reports of domestic violence by
her husband, had omitted key pieces of information from their reports which
could have resulted in stricter criminal actions taken against him, and had not
abided by the procedures mandated by state law and departmental policies
for dealing with domestic violence-related calls for assistance and enforcing

domestic violence restraining orders.

In sustaining the claim, the Ninth Circuit noted that the constitutional
“deprivation” suffered by the victim was not the deprivation of her life as a result
of being murdered by her abuser, but the deprivation of her right to “have police
services administered in a nondiscriminatory manner — a right that is violated
when a state actor denies such protection to disfavored persons.”!% Following
the Ninth Circuit's decision allowing plaintiffs to go forward with their equal

protection claim, defendants agreed to settle the case for $1 million.'9¢ 197

Delayed Response to 911 Calls from Domestic
Violence

Victims

Plaintiffs can also establish gender discrimination based on police officers’
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delayed response to domestic violence victims' 911 calls. For example, in
Didzerekis v. Stewart,°® police received an emergency call from a woman who
frantically telephoned 911 to report that she was being attacked by her husband.
The police were aware that the husband had been abusive toward his wife in
the past and had a history of mental illness. Moreover, the husband was recently
released on bond after having tried to kill the woman on a prior occasion.
Nevertheless, when the officers arrived at the scene, they waited 40 minutes
outside of the home before trying to make a forced entry into the residence.'®

Upon entering the woman’s home, police found that she had already been

stabbed to death.

The woman's estate filed a Section 1983 action alleging, in part, that
the officers’” conduct was governed by city policy. Although the estate did not
specifically allege an equal protection claim, the lllinois district court denied
the city’s motion to dismiss the action, finding that the alleged facts of the case,
combined with the allegation that the officers’ conduct was based on city policy,
were sufficient to state an equal protection claim against the city and its police
officers. The court noted that the estate should have an opportunity to conduct
discovery to prove that the city actually maintained a policy and practice of
providing less protection to domestic violence victims than other victims of
violence and that discrimination against women was a motivating factor in this

discrimination.'®

Failure to Enforce State Statutes Designed to Protect

Victims of Domestic Violence

Gender discrimination can also be inferred where police fail to enforce
specific statutory provisions governing police responses to domestic violence due
to an overall discriminatory proclivity among police to provide less protection to

female victims of domestic violence than other victims of violent crime.
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For example, in McDonald v. City of Chicago,""" six battered women filed
a class action alleging that the Chicago police had engaged in a pattern and
practice of not enforcing the lllinois Domestic Violence Act by routinely failing
to record victims' statements of assault accurately, ignoring previous assaults by
repeat abusers, refusing to arrest offenders, ignoring requests for transportation
to shelters, and neglecting to advise victims about the preservation of evidence.
Plaintiffs further alleged that the failure to enforce these provisions stemmed from
a general custom and practice among police to “treat domestic violence abuse
reports from women with less priority than other crimes not involving women
reporting domestic violence abuse.” The lllinois district court held that these
allegations were sufficient to assert an equal protection claim based on gender

discrimination.!2

Police Animus Toward Domestic Violence Victims

While it is difficult to provide direct evidence of gender discrimination by
law enforcement, discriminatory intent may be inferred when officers engage
in overtly rude and insensitive conduct toward victims of domestic violence. For
example, federal courts have found evidence of gender-based animus where
police indicate support for the aggressive spouse, pressure the victim either not
to press criminal charges or to drop pending charges, or protect an abusive

partner from mandated legal action.'?

For example, in Balistreri v. Pacifica Police Department,'* officers refused
to make an arrest and provide medical assistance to Jena Balistreri after she
had been seriously assaulted by her husband. The Ninth Circuit concluded
from the evidence that the police were “rude, insulting, and unsympathetic” to
Jena."® One officer said that “he did not blame [Jena’s] husband for hitting her

because of the way she was carrying on,” and another “pressured” Jena not to
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press charges.'® Moreover, months later, after Jena's then ex-husband violated
a restraining order that she obtained against him, police ridiculed and ignored
Jena's cries for help and denied knowledge of her restraining order. Although
a California district court granted the police department’s motion to dismiss the
equal protection claim, the Ninth Circuit reversed this decision and allowed
Jena to proceed on her claim. In so holding, the court noted that the allegations
of police animus toward Jena, “strongly suggest an intention to treat domestic
abuse cases less seriously than other assaults, as well as an animus against

abused women.”"”

Proving “Crime Type” Discrimination by Law Enforcement

Where plaintiffs cannot establish that law enforcement’s failure to respond
adequately to domestic violence constitutes intentional gender discrimination,
they still may be able to prove that a departmental policy or custom discriminates

against domestic violence victims as a class.

Because “domestic violence victims” are not a class of people who
are explicitly afforded constitutional protection from discrimination under the
Federal Constitution, a more relaxed standard of review applies to “crime type”
discrimination claims. In order to prevail, plaintiffs must show that law enforcement
officials treat domestic violence cases less seriously than other violent assaults,
and there is no rational relationship between the differential treatment and a
legitimate government interest. Plaintiffs do not need to demonstrate an intent to
discriminate against women, but rather, that law enforcement generally provides
inferior police protection to victims of domestic abuse, or treats perpetrators of

domestic violence less harshly than perpetrators of non-domestic assault.

Since there is a lower standard for plaintiffs to meet in “crime type”
discrimination cases, law enforcement is given more leeway in justifying

their discriminatory practices. Whereas in gender discrimination cases law
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enforcement must show that an “important governmental interest” supports
disparate treatment, in “crime type” discrimination cases police need only
articulate a “legitimate reason” for policies or practices that differentiate

between domestic violence and other crimes.

A party may prevail on an
Notwithstanding the application of minimal scrutiny, some courts have parly may p

ruled in plaintiffs’ favor because police were unable to justify their discriminatory equal protection claim un-

conduct even under the lowest standard of scrutiny."'® For example, in Fajardo v. der the Federal Constitution
County of Los Angeles,""? the Ninth Circuit sustained plaintiff’s equal protection if law enforcement's failure

claim because the sheriff department’s justification for distinguishing between to adequately respond o

domestic violence calls and non-domestic violence calls — namely, that domestic

, o , . domestic  violence consti-
violence “rarely” results in death or severe injury'?® — would not be deemed to

be “legitimate” if plaintiffs could prove that law enforcement dispatches officers tutes unlawful discrimination
to prevent crimes that pose an equal or lesser risk of death or severe injury than against domestic violence

. . 121 . .
domestic violence. victims as a class.

Proving “crime type” discrimination can be challenging because parties
may not only have to show how law enforcement generally responds to domestic
violence crimes, they may have to demonstrate how law enforcement responds
to other similar types of crimes as well. The following types of cases have been

successful in substantiating claims of “crime type” discrimination.

Statistical Evidence of Discrimination

Statistical evidence of law enforcement’s disparate treatment of domestic
violence complaints, when presented in conjunction with other evidence of
“crime type” discrimination, may be sufficient to establish police liability.'? In
Watson v. City of Kansas City, the Tenth Circuit held that statistical evidence
that the Kansas City Police Department arrested known domestic violence

offenders at a rate of nearly half that of non-domestic assault offenders (16

percent and 31 percent, respectively), combined with evidence that Department
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training programs encouraged officers to “use arrest as a last resort” in domestic
violence cases, was sufficient to demonstrate that the Department had a policy
or custom of affording victims of domestic violence less protection than other

assault victims.123

Failure to Arrest When Abuse Occurs Outside an

Officer’s Presence

Equal protection claims have also been established where it is shown that
police have a policy of not arresting perpetrators of domestic assaults unless
the assault was committed in an officer’s presence. For example, in Cellini v.
City of Sterling Heights,** a federal court in Michigan found that police had
a policy of never making an arrest for a domestic violence assault unless an
officer actually witnessed the assault.'?> Applying minimal scrutiny (i.e., was
the policy was rationally related to a legitimate government interest), the court
found that because the police could not identify any state interest served by their
discriminatory policy, an equal protection violation had been established. The
court noted that “[s]uch an unexplained discrepancy in the treatment of victims
of domestic assault could legitimately give rise to an inference that the police

department acted with discriminatory motive in employing its domestic assault

26

policy.

Failure to Dispatch Police Officers to Emergency

Domestic Violence Calls for Assistance

“Crime type” discrimination may also be shown if police customarily
dispatch officers to 911 crime-in-progress calls not related to domestic violence,
but do not dispatch officers to in-progress domestic violence 911 calls. For
example, in Navarro v. Block,'” plaintiffs alleged that the Sheriff’s Department
had a policy of not treating domestic violence 911 calls as “emergency” calls.

Although the Ninth Circuit found that the evidence was not sufficient to establish
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an equal protection claim based on gender discrimination, the evidence did
support a claim of crime-type discrimination, and plaintiffs could prove that
the Department’s policy was not rationally related to a legitimate government

interest.'28

Likewise, in Stevens v. Trumbull County Sheriff’s Department,? a police
supervisor ignored the 911 call of a woman who reported that her former
boyfriend was stalking and harassing her. When the officer finally made it to
the scene — after repeated pleading and much delay - the woman had already
been shot three times by her ex-boyfriend. An Ohio district court sustained the
victim’s equal protection claim, allowing her to conduct further discovery on
whether the Department had a policy of treating domestic violence crimes less

seriously than other violent crimes.'®°

Failure to Remove Domestic Abusers from Victims’

Homes

Finally, police will be liable for violating the Equal Protection Clause if they
expose a domestic violence victim to further violence by failing to remove the
abuser from the victim’s home where there is probable cause to do so. In Smith
v. City of Elyria,”®' the police refused to remove Karen Guerrant's ex-husband
from her home, telling Karen that the dispute was “a civil matter, not a police
matter.”*2 The police were called a second time the same night by Karen's nine-
year-old daughter, who told the dispatcher that “my daddy’s beating up my
mom.” The dispatcher informed Karen'’s sister, who took the phone, that “this
is a civil matter,” since Karen had initially let her ex-husband into the house.'®
When police finally responded to a third 911 call - seventeen minutes after

the call was placed — Karen had been killed and her daughter’s ear had been

partially severed.

An Ohio district court sustained plaintiffs’ claim that police treated
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The California Constitution
provides a significant, but
often overlooked, remedy
for discriminatory law en-
forcement responses to do-

mestic violence.

domestic violence differently than non-domestic disputes based on evidence
that “a stranger would have been removed” under similar circumstances, and
that the police policy manual directed officers to “avoid, if possible, resorting to

arrest as the solution to a family dispute.”134

Proving Gender Discrimination Under the California Constitution

The California Constitution also provides a significant, but often overlooked,
remedy for discriminatory law enforcement responses to domestic violence. The
Equal Protection Clause of the California Constitution'®* is applied in the same
manner as the federal Equal Protection Clause, with one important exception
— the state constitution provides greater protection than the federal constitution
for equal protection claims involving gender discrimination.’®¢ The California
Supreme Court has held that discrimination based on gender violates the equal
protection clause of the California Constitution and triggers the highest level
of scrutiny.”” Indeed, in order to survive a valid state equal protection claim,
a state actor must prove that the challenged gender distinction is “necessary”
to achieve a “compelling” state interest.’*® State and local agencies, therefore,
would have a harder time justifying policies and practices that discriminate

against domestic violence victims on the basis of their gender.

Despite the potential advantage of bringing a state equal protection claim,
such claims have not been widely asserted in the domestic violence context,
and there are currently no state appellate or supreme court decisions that
specifically address law enforcement’s liability under the California Constitution's
equal protection clause for gender discrimination against victims of domestic

violence.
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STATE TORT REMEDIES

Domestic violence victims and their representatives can attempt to remedy

problems of inadequate police protection by bringing tort lawsuits in state

court. In fact, the United States Supreme Court recognized in DeShaney that,
, ) o law enforcement conduct
although a state actor’s conduct does not rise to the level of establishing a

Section 1983 claim, such conduct may nevertheless give rise to liability under that does not rise to the lev-

state tort law.'¥? el of establishing a Section

1983 claim may still give
California tort law shares many of the same principles as federal . L

Y princip rise to liability under state
constitutional law when it comes to determining law enforcement liability

. o o tort law.
for failing to properly respond to domestic violence incidents. For example,

California courts will only impose liability if a “special relationship” existed
between law enforcement and a domestic violence victim that gave rise to an
affirmative duty to protect the victim from harm. As with federal precedent, state
court decisions have required that law enforcement’s conduct actually make a
victim more vulnerable to the injury she ultimately suffered in order to establish a
“special relationship.” Moreover, state law has various immunity provisions that
insulate government actors, such as law enforcement, from liability for certain

civil damages claims.

However, there are some very important distinctions between state tort
low and federal constitutional law that may make state tort remedies a more
viable option for battered women and their representatives. First, unlike federal
constitutional claims, negligent acts and omissions are sufficient to constitute a
breach of an affirmative duty of protection by law enforcement under state tort
law. Second, parties can bring claims against law enforcement agencies and
officers for specific types of negligence. For example, a law enforcement agency
may be liable for negligently hiring or negligently supervising derelict officers.
Law enforcement officers may be liable under the doctrine of “negligence per

se” when they fail to discharge a mandatory duty under state law. Finally,
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Law enforcement officers do
not have any greater legal
duty than the average citi-
zen to protect, or come to
the aid of, persons who are

in danger.

although state law grants broad immunity to law enforcement from tort liability,
it creates limited exceptions to this immunity that may be asserted to expose law

enforcement to liability in the domestic violence context.

General Negligence of Law Enforcement Agencies and

Officers

Under California law, law enforcement generally cannot be held civilly
liable for failing to protect individuals from crimes or violence committed by
others.*° In fact, the California Supreme Court has held that law enforcement
officers, like ordinary citizens, do not have a legal duty to protect, or come to
the aid of, another person, even if that person is in grave danger.*! As long as
the officer was not personally responsible for creating the dangerous situation,
the officer’s status as a law enforcement officer does not confer any greater duty

than the average citizen to take action to help someone in distress.

However, the California Supreme Court has recognized that, under
certain circumstances, a “special relationship” may be created between law
enforcement and an individual that gives rise to an affirmative duty on the part of
law enforcement to protect that person from harm.'*2 This “special relationship”
is created when law enforcement voluntarily takes affirmative action to protect
a particular individual, causing that person to rely on a false sense of security
created by the officer’s conduct that they would receive a certain level of police
protection.'*® Once this type “special relationship” exists, the officer has a duty
to exercise due care toward that person. The officer is in breach of that duty
if he/she negligently provides, or fails to provide, protection to that person,

causing them to be placed in danger or to suffer an increased risk of harm.44

California courts have never found a “special relationship” to exist
between a domestic violence victim and law enforcement, resulting in an

affirmative duty to provide police protection from domestic violence. In one
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of the first lawsuits brought against a police department for failing to protect a
battered woman, Hartzler v. City of San Jose, the California Court of Appeal
refused to find that the police had a “special relationship” with Ruth Bunnell
despite the fact that she had called the San Jose Police Department at least
20 times over a two-year period to report violent assaults committed against
her and her two daughters by her estranged husband, Mack Bunnell.'*> On
September 4, 1972, Ruth called the police for the final time, begging for help.
She informed them that Mack had just warned her over the phone that he was
on his way to her house to kill her. Instead of taking immediate action, officers
told Ruth to call back if and when Mack arrived. Forty-five minutes later, when
the police arrived at Ruth’s house in response to a neighbor’s call, Mack had

already stabbed Ruth to death.

A state trial court dismissed a wrongful death action brought by the
administrator of Ruth’s estate against the City of San Jose. The California Court
of Appeal affirmed the trial court’s dismissal of the action, reasoning that, absent
evidence that the police actually induced Ruth to rely on an express or implied
promise by them to provide her with police protection, no “special relationship”
existed between Ruth and the department that would give rise to an affirmative

duty of protection.'4¢

In keeping with the Hartzler decision, in Benavidez v. San Jose Police
Department, the California Court of Appeal again refused to recognize the
existence of a “special relationship” between law enforcement and a domestic
violence victim who repeatedly sought the assistance of police concerning
violence and threats by her abusive ex-boyfriend. In August 1993, Adela
Benavidez contacted the San Jose Police Department after her live-in boyfriend,
Richard Cortez, had beaten her. A few months later, in December 1993, there
was another incident in which Richard beat Adela, threw her down some stairs
and took her car. Although Adela did not call the police after this incident,
she had her son call 911 the next morning when Richard returned to the home

and attacked her again. Two officers responded to the 911 call. Upon arriving
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at the scene, one of the officers told Adela, “’Don’t worry, we're here!’” After
obtaining a description of Richard, both officers left the scene, with one officer
traveling to Richard’s mother’s house to look for him. Before the officers left,
Adela asked them what she should do if Richard returned, and they told her to
call 911.

Richard returned to the home within minutes after the officers left the scene
and Adela called ?11. While she was on the phone with the 911 operator,
Richard broke a window and tried to enter the home. Adela ran to the window
to try to stop Richard from coming in. Richard reached in, grabbed her, pulled
a shard of glass from the broken window, and stabbed Adela in the head and
neck. Officers arrived the scene and were able to subdue Richard and take him

info custody.

The state trial court dismissed Adela’s claims that the police department
had been negligent in failing to protect her and her son from the attack. The
California Court of Appeal affirmed the trial court’s decision, holding that there
was insufficient evidence that the officers’ conduct increased or changed Adela’s

risk of harm, creating a “special relationship” between Adela and the officers.

Similarly, in Zelig v. County of Los Angeles,'* the California Supreme Court
found no evidence that law enforcement officers or court security personnel did
anything to create peril or increase the risk of danger for a woman who was
shot to death in the county courthouse by her ex-husband. On the day of the
murder, Eileen Zelig and her husband, Harry Zelig, were at the courthouse to
attend a family court hearing relating to spousal and child support issues. On
at least three occasions prior to the murder, Eileen had informed the bailiff of
the family court that she believed Harry would try to attack her or kill her at
the courthouse. She also provided the bailiff and the family court judge with
letters and phone messages evidencing Harry’s threats on her life. Moreover,
Harry was subject to a restraining order obtained by Eileen prohibiting him from

owning or possessing any firearms. Other than searching Harry for weapons
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on at least one occasion, no action was taken by court personnel to protect

Eileen.

The California Supreme Court affirmed the trial court and appellate court
decisions dismissing claims brought by Eileen’s children against the County for
the negligence of its employees.*® The Court reasoned that the bailiff’s attempts
to provide protection to Eileen on at least one occasion (i.e., searching Harry
for weapons) did not give rise to a continuing “special relationship” with Eileen
and, absent evidence that officers voluntarily assumed a duty to protect her on
the day she was murdered, and then failed to do so, the county was not liable

for her children’s negligence claims.

Negligent Hiring, Retention and Supervision

A party may bring a state tort lawsuit against a public entity employer or
public supervisory employee based on their negligent hiring, retention and/or
supervision of a public employee who has tortiously injured another.'*® Since
these claims attribute negligent conduct to public agencies and employees,
a party would still have to demonstrate that a “special relationship” existed
between the public employer/supervisory employee and the injured person that
gave rise to an affirmative duty to protect that person from harm.'*° If this duty
can be established, the public employer/supervisory employee is in breach
of the duty if they knew or should have known that the employee posed a
foreseeable risk of harm to the injured party, but failed to take measures (i.e.,
refusing to hire, investigate, discipline or discharge) to protect the party against

the harm.'¥!

These negligence theories may be used to hold law enforcement
accountable for failing to take adequate measures to protect a domestic
violence victim in cases where the victim’s abuser is a law enforcement officer.

In Mendoza v. City of Los Angeles,'*? for example, although the California Court

A party may succeed on a
state tort claim based on
law enforcement’s negli-
gence in hiring, retaining
and/or supervising an offi-
cer who failed to adequate-
ly respond to domestic vio-
lence or who perpetrated
domestic violence against

an intimate partner.
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of Appeal did not hold the city liable for negligent hiring and supervision when
a city police officer murdered his girlfriend, the court indicated that there may
be situations in which it would be proper to impose such liability against a city

or law enforcement agency.

In Mendoza, an off-duty officer, Edward Mendoza, shot and killed his
fiancé, Clementina Maglinti, during an argument over the fact that Edward
had returned home late and drunk. Edward shot Clementina with a gun that
he personally owned and had purchased when he was a cadet in the police
academy. Although Edward had no prior history of violence toward Clementing,
he had a long history of alcohol abuse. In fact, when Edward applied for
employment with the city’s police department, his psychological evaluation
indicated a potential alcohol problem. Clementina’s children brought a wrongful
death suit against the city alleging that it was negligent in hiring and supervising

Edward.

In rejecting the wrongful death claim, the Court of Appeal distinguished
the case from other cases in which state courts have imposed liability against
a police department for an officer’s violence toward members of the general
public.’*® The court noted that, in these cases, the officer was required to carry
his service revolver at all times and the officer’s service revolver was the weapon
used to inflict the violence.'** In particular, the court cited a case decided under
New York state law in which an off-duty officer shot his wife and then killed
himself with his service revolver which he was required to carry at all times.!>®
The officer had also displayed past signs of mental and emotional problems

during his employment.'

The Court of Appeal noted that, unlike the above cases, Edward was not
required to be armed at all times and did not use his service revolver to kill
Clementina. The court found that, when combined with the fact that Edward was
off-duty and outside of his department’s jurisdiction when the murder occurred,

there was an insufficient connection between Edward’s crime and his employment
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as a police officer.’” Moreover, the court found that the city’s conduct did not
cause Clementina’s death.'® The court reasoned that, although Edward exhibited
signs of alcohol abuse, these signs were insufficient to demonstrate that the
city should have foreseen that Edward would shoot his girlfriend in a drunken
rage, particularly in light of his otherwise unblemished record. The court further
reasoned that neither refusing to hire Edward nor properly supervising him in
his official duties would have prevented him from accessing the murder weapon

and killing Clementina.

While the court in Mendoza at least recognized the potential for liability,
there are presently no California appellate or supreme court cases that hold a
city or law enforcement agency directly liable for injuries to, or the death of,
a domestic violence victim resulting from the negligent hiring, supervision or
retention of an officer who was the perpetrator of domestic violence. Based on
the court’s reasoning in Mendoza, however, it seems that liability for negligent
hiring, retention and/or supervision is likely to be imposed in cases involving
the following facts: the officer-perpetrator was required to be armed at all times;
the officer used a service weapon and/or specialized training to injure or kill
his intimate partner; the officer displayed signs of emotional problems or violent
conduct either prior to, or at the time of, hire or during employment; the officer
was on duty or in uniform at the time he committed the crime, or had abused,
harassed and/or stalked the victim in the past while on duty or in uniform; and
the officer’s supervisors or co-workers engaged in intentional and/or negligent

conduct that increased the victim’s risk of danger.

Violation of Mandatory Duty Under State Law

Public entities and pubic employees may be liable for “negligence per se”
for injuries resulting from their failure to discharge a duty that is mandated by
state law.'%? In order to establish liability, a party must show that (1) a legislative

enactment'®® imposes a mandatory, as opposed to discretionary, duty on
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A party may succeed on a
state tort claim based on
law enforcement’s failure
to discharge a duty that is

mandated by state law.

the public entity/public employee, (2) the enactment was intended to protect
against the type of injury suffered by the party, and (3) the public entity/public
employee’s breach of their mandatory duty was the proximate cause'®' of the

162 |f these three elements can be established, the

injury suffered by the party.
public entity/public employee can still avoid liability by demonstrating that they

exercised reasonable diligence in discharging their mandatory duty.!%3

It is extremely difficult to establish a claim of “negligence per se” against
a law enforcement agency or officer. First, it may be difficult to prove that a law
enforcement agency and/or officer had a mandatory duty to take a particular
course of action in response to criminal activity. While state law grants law
enforcement specific powers to prevent and address crime, an officer’s decision
about when and how to exercise these powers is largely discretionary, and there
are very few laws that actually require officers to take specific actions to address
a situation. Second, even if you can establish a mandatory duty, state law grants
broad immunity to law enforcement for claims involving a failure to provide
police protection, enforce laws, or make arrests.'** Accordingly, state courts

have not held law enforcement liable for negligence per se in most cases.'®

In Alejo v. City of Alhambra,'¢® however, the California Court of Appeal
held that a claim for negligence per se may be properly asserted against a city
and its police officers for failing to discharge a mandatory duty to investigate
and report reasonable suspicions of child abuse pursuant to California’s Child
Abuse and Neglect Reporting Act (the “Act”).'” In this case, police officers
failed to investigate and report suspected physical abuse against a child who

subsequently suffered more severe abuse resulting in a permanent disability.

The Act states, in relevant part, that any “employee of a child protective
agency . . . who has knowledge of or observes a child, in his or her professional
capacity, or within the scope of his or her employment, whom he or she
reasonably suspects has been the victim of child abuse, shall report the . . . abuse

to a child protective agency . . . and shall prepare and send a written report
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thereof within 36 hours of receiving the information concerning the incident.”1%8
The court held that this language creates both a mandatory duty to investigate,
and a mandatory duty to report, known or reasonably suspected child abuse
on the part of law enforcement.®? In so holding, the court noted that the Act
established “an elaborate system for reporting and cross-reporting” child abuse,
the success of which depended on all professionals subject to the Act to comply
with its provisions.””® The court noted that police, in particular, were uniquely
positioned to discover cases of child abuse due to their specialized training and

role in the community.”!

With regard to the remaining two elements of the negligence per se claim,
the court found that, since the purpose of the Act is to protect children from
abuse, the Act was intended to protect against the very type of harm inflicted
upon the child in the case.””? In addition, the court found that the plaintiff should
be allowed to prove that the officers’ failure to take action was the “proximate
cause” of the child’s injuries. The city could not negate this element of the claim
simply by arguing that, as a matter of law, the fact that the child abuser’s criminal
conduct was the immediate cause of the child’s injuries made the connection
between the officers’ conduct and the injuries too tenuous and speculative.””?
Since child abuse most often involves repeated and ongoing abusive conduct
that only increases in severity without proper intervention, the court held that
the plaintiff could prove “proximate cause” by presenting evidence that the
officers should have reasonably foreseen that the child’s caretakers were likely
to resume their physical abuse and inflict further injuries upon the child if the

child remained in their custody.'

The holding in Alejo supports a claim of negligence per se against law
enforcement for failing to investigate known or reasonably suspected incidents of
teen dating violence that fall within the purview of the Child Abuse Neglect and
Reporting Act. Indeed, the Act’s definition of “child abuse” is not limited to abuse
inflicted by parents and caretakers of children. Rather, it includes all physical

injuries “inflicted by other than accidental means upon a child by another
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Law enforcement may be Ii-
able under state tort law for
failing to investigate and
report cases of teen dating
violence as mandated by

state law.

person,” including in sexual abuse [i.e., rape, sexual assault, sodomy, efc.).””
Moreover, teen dating violence, like child abuse, involves repeated abusive
conduct that is likely to grow in severity over time. Thus, law enforcement may
be held liable for failing to investigate and report known or suspected cases of

teen dating violence, as mandated under the Act.

Alejo may provide some support for holding law enforcement accountable
for responding to domestic violence against adult intimate partners. For example,
state law provides that, when an officer has probable cause to believe that a
domestic violence restraining order has been violated, that officer “shall . . .
make a lawful arrest of the person [who violated the order] without a warrant
and take that person into custody whether or not the violation occurred in the
presence of the arresting officer.””7¢ An argument can be made, therefore, that
state law imposes a mandatory duty on law enforcement to arrest someone
who has violated a domestic violence restraining order, and that they can be
held liable if their failure to do so results in serious injury or death to the person

protected by the order.

The California Supreme Court has held, however, that the mere use of
the word “shall” in a statute does not automatically mean that the legislature
intfended to impose a mandatory duty on government agencies or employees to
engage in specified conduct.””” The analysis of whether a mandatory duty truly
exists is a question of law to be determined by a court through the examination
of more than just the statutory language, but also the body of law of which
that particular statute is a part, as well as relevant principles, precedents and

legislative intent.””

In the case of mandatory arrest for restraining order violations, the law
mandating arrest was enacted pursuant to omnibus domestic violence legislation
designed to “improve the effectiveness of domestic violence protective orders

(DVPO) and provide greater security and protection for victims of domestic
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violence.””? To this end, the omnibus legislation made numerous reforms in
addition to mandating arrest, such as requiring courts to inform persons subject
to a domestic violence restraining order that they are prohibited from owning

or possessing firearms and requiring courts to impose specific conditions of

probation in domestic violence cases.'®°
Law enforcement may be li-

Accordingly, it could be argued that, like the Child Abuse and Neglect able under state fort law for

Reporting Act at issue in Alejo, the omnibus domestic violence legislation failing to make a mandated
established an elaborate, inter-agency system for protecting domestic violence arrest of a perpetrator who

victims by ensuring that their domestic violence restraining orders are effectively has violated a domestic vio
Vi IC VIO-

enforced. It could be further argued that the legislative history and intent behind

lence restraining order.
the mandatory arrest law, combined with the use of the word “shall” in the 9

arrest statute, creates a mandatory duty on the part of law enforcement to make
an arrest when they have probable cause to believe that a domestic violence
restraining order has been violated. In fact, in keeping with the reasoning of
Alejo, police are uniquely positioned to identify and respond to restraining

order violations.

Assuming a court finds a mandatory duty to arrest, it would not be very
difficult to establish the second element of a negligence per se claim in a case
where a woman protected by a domestic violence restraining order was severely
injured or killed after law enforcement failed to arrest her abuser for violating
the order. Indeed, since the purpose of the omnibus legislation was to provide
greater protection to domestic violence victims, the legislation was intended
to protect against the very type of injury inflicted against the victim in such a
case. However, a party would still have to meet the third element of the claim
by proving that the failure to make an arrest for the restraining order violation
was a proximate cause of the injuries later suffered by the victim, which is much
more difficult to establish. Moreover, the law enforcement agency/officer could
still avoid liability by demonstrating that they exercised reasonable diligence in

trying to make an arrest.
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Courts are extremely reluctant to impose mandatory duties, particularly a
mandatory duty fo arrest, on law enforcement. Indeed, given the overwhelming
number of domestic violence incidents that law enforcement must respond to
on a daily basis, courts may have strong concerns that the establishment of a
mandatory duty to respond to domestic violence would open up a floodgate
of litigation against law enforcement. Nonetheless, until this issue is litigated,
“negligence per se” remains a potentially viable claim for domestic violence

victims.

Exceptions to Government Immunity

Even if a person is able to establish a valid claim of negligence against law
enforcement, the offending law enforcement agency or officer may nevertheless
be immune from tort liability under state law. As a general rule, state law grants
public entities, such as law enforcement agencies, absolute immunity from
liability for torts committed by the public entity or public employees.®' Public
entities and employees are also immune from liability for failing to provide, or
providing inadequate or faulty, police protection.'®? This includes immunity for
specific conduct relating to the provision of police protection such as failing
to enforce the law,'®® failing to make an arrest or hold an arrested person in

custody,'®* and deciding whether to release a prisoner or parolee.'®

Despite these immunities, public entities and employees may be subject to
tort liability if the California Legislature enacts a statute that expressly imposes
such liability on public entities and employees.'® California statutory law
recognizes the following limited exceptions to the broad immunity granted to

public entities and employees.
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Public Employer Liability for Employee Negligence

State law recognizes that public employers, like private employers, may
be liable for injuries caused by the negligence of their employees so long
as (1) the conduct was within the scope of the employee’s duties and (2) the
employee can be held personally liable for negligence.'®” 8 Accordingly, a law
enforcement agency may be held liable if an officer commits an act of battery,
false imprisonment or excessive force while performing his/her duties because

officers are not immune from claims involving such conduct.'®

Public Employer Liability for Negligent Hiring, Retention

and Supervision

The California Supreme Court had held that state government immunities
do not limit a party’s right to bring claims of negligent hiring, retention or
supervision against public employers.””® Thus, law enforcement agencies may
be held directly liable for their own negligence in hiring, retaining or supervising
a derelict officer whom they know or should have known posed a danger of

committing certain misconduct.'”

Public Employee Liability for Their Own Torts

State law recognizes that public employees are liable for their own
negligence and torts to the same extent as private individuals.'”? However, state
law grants immunity to public employees from liability for injuries resulting from
“discretionary acts” performed within the scope of the employees’ authority.!?®
In the case of law enforcement, “discretionary acts” may include the decision
to arrest or detain a suspect, pursue a suspect, or investigate the scene of an

accident.!?*
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Public Employee Liability for Negligence in Performing
Ministerial Acts

While state law grants absolute immunity to public employees for
“discretionary acts,” courts have imposed liability on law enforcement where
injury to another results, not from the officer’s exercise of discretion in carrying
out his/her professional duties, but from the officer’s negligence in performing
ministerial acts after the officer has made a discretionary decision to take a

certain action.”195. 196

In Carpenter v. City of Los Angeles, for example, a witness in the criminal
prosecution of an armed robbery defendant was assured by police that the
criminal defendant posed no danger of harm to him. Police later learned that
the criminal defendant had put a “contract” out on the witness’s life, but failed
to inform the witness of this danger. The witness was subsequently the victim of
an attempted murder by an unknown assailant shortly before he was to testify
in the criminal trial. The witness filed a lawsuit alleging that the city, through its
police force, had a duty to warn him about the threat on his life and should be

held liable for the injuries he suffered as a result of its failure to do so.

The court found that the city owed the witness a duty of care which required
that city police, who had lulled the witness into a false sense of security, inform
the witness of the subsequent, credible threat on his life.'” Moreover, the court
held that neither the “discretionary act” nor “police protection” immunities barred
the witness’s claims.'”® With regard to “discretionary act” immunity, the court
noted that the decision made by police about what information to share with
the witness was not a “basic policy decision” that was subject to immunity. With
regard to “police protection” immunity, the court found that because warning
the witness would have involved a simple phone call, not the deployment of
police forces to protect the witness, this immunity also did not apply.’®? The court
reversed the trial court’s decision in favor of the city and remanded the case for

a determination of whether the city breached its duty to the witness.?%°
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Similarly, in Morgan v. County of Yuba,?' the court held that a wrongful
death claim may be brought against a county in a case where a woman was
murdered after county sheriffs failed to notify her, as promised, about the release

of someone who they knew had threatened the woman's life. The sheriffs had

expressly promised on two occasions to contact the woman immediately if the o
It is important that attorneys
person was released on bail, but failed to do so. The county argued that both

it and its officers were not liable for the wrongful death of the woman because and victim advocates  re-

public entities/employees were immune from liability for injuries resulting from main vigilant and continve
their discretionary acts and decisions to release prisoners. The court concluded, to bring cases against law

however, that the negligent conduct at issue in the case involved a failure to .
enforcement that help clari-

warn, as promised, and that, even though the decision to release the dangerous L
fy and expand existing limi-
prisoner may have been discretionary, notifying the protected party about the

o, : o , : tations on law enforcement
prisoner’s release called for a simple ministerial act for which the county and its

officers were not immune.2°2 |i0bi|ify under state tort law.

Although parties must meet significant hurdles in order to successfully
bring a negligence claim against law enforcement under state tort law, state law
leaves open the possibility of establishing liability in such cases. Accordingly, it
is important that attorneys and victim advocates remain vigilant and continue to
bring state tort claims against law enforcement. Litigating cases with strong legal
and factual bases for holding law enforcement civilly accountable may help
clarify and expand existing limitations on law enforcement liability in this area.
Another alternative is to amend state laws on government tort liability to make
it easier for victims and their representatives to sue law enforcement for how it

responds to domestic violence.
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WHERE DO WE GO FROM HERE?

e Civil rights attorneys, advocates and victims must work together to bring cases that
will set strong precedents for holding law enforcement liable for inadequately responding to
incidents of domestic violence. In a post-DeShaney and Castle Rock universe, the most viable theories for
asserting a constitutional due process claim are to argue that law enforcement took affirmative action that made a
victim more vulnerable to domestic violence, or that law enforcement acted with deliberate indifference in failing
to provide domestic violence training for officers. Since the “state-created danger” and “deliberate indifference”
exceptions to DeShaney have not been widely tested in the domestic violence context, and since decisions applying
these exceptions are somewhat inconsistent, it is advisable for attorneys to bring litigation that helps clarify and

expand the scope of these critical exceptions.

Equal protection claims are also highly recommended as these claims were not impacted by DeShaney
and they signal to law enforcement that domestic violence is not a negligible, family matter, but rather a serious,
potentially lethal crime that must be dealt with in the same manner as violent crimes between strangers. Moreover, it
is important to remember that, in some cases, law enforcement may be immune from civil liability unless a party can
show that an officer violated a clearly established constitutional right. Increased litigation of both due process and
equal protection claims will help strengthen victims’ constitutional remedies by clarifying victims’ constitutional and

statutory rights under federal law and reducing the likelihood that law enforcement will be immune from liability.

Plaintiffs in California should also remember to look to state law remedies. Unlike federal civil remedies, state
tort law allows a party to recover civilly for purely negligent conduct. However, the party must first met the burden
of showing that a “special relationship” gave rise to a duty of protection on the part of law enforcement, which has
been challenging in the domestic violence context. Claims of negligent hiring, retention and/or supervision should
be brought against law enforcement agencies who fail to adequately respond to domestic violence perpetrated by
their own officers. Indeed, as this is an area of liability that has not been widely tested, advocates and attorneys
should try to litigate these issues further when an appropriate case arises. State court decisions also lend support
for bringing claims of negligence per se against law enforcement agencies that fail to discharge mandatory duties
under state law, particularly in the cases of teen dating violence. Litigants should also remember to include state
constitutional claims, when appropriate, given the high level of protection afforded in the California Constitution for

gender discrimination.
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¢ Advocates should collect statistical and anecdotal data that can help support litigation
aimed at improving law enforcement response to domestic violence. In many of the cases described
above, parties were successful in bringing equal protection claims because the cases took place before the
systemic, criminal justice reforms established by the anti-domestic violence movement had been implemented by law
enforcement. Thus, many departments still had written policies and entrenched practices that blatantly discriminated

against domestic violence victims.

Now that law enforcement is more knowledgeable about, and responsive to, domestic violence, it is less likely
that parties will be able to identify such explicit evidence of discrimination. Rather, discrimination against domestic
violence victims is likely to take on much more subtle forms today. It is important, therefore, that advocates work with
civil rights attorneys to document, on a local level, evidence of a particular department’s chronic failure to respond
adequately to domestic violence calls and/or repeated non-compliance with laws designed to protect domestic
violence victims (e.g., mandatory arrest laws). This information may be useful in assisting attorneys and litigants with

their claims.

¢ Policymakers and advocates should work together to strengthen and expand state
and federal laws in order to ensure that domestic violence victims and their survivors have
effective statutory bases for holding law enforcement legally accountable for how it responds
to domestic violence. Government immunities and the strong reluctance of courts to interpret the law in a way
that exposes government agencies to civil liability has made it extremely difficult for parties to bring successful claims
against law enforcement, even in cases involving egregious and shocking conduct by officers. However, parties do
not have to be constrained to working within the law as it currently exists. Advocates and policymakers can push for
legislative and other reforms aimed at creating more clear and effective civil remedies for parties who have been

injured as a result of faulty law enforcement responses to domestic violence.

Ensuring civil remedies for victims includes paying close attention to how legislative language is crafted. For
example, in many of the cases described above, courts were able to avoid imposing liability on law enforcement
for breaching mandatory duties to victims by stating numerous reasons why the use of the word “shall” in a statute
fails to create a “mandatory” duty for law enforcement. Policymakers can help end this confusion by clearly stating,

within the legislative language itself, whether a particular law is intended to create a mandatory duty for law
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enforcement for which civil liability may be imposed. Policymakers can also specify restrictions on liability to ease

concerns about opening up a floodgate of litigation against law enforcement.

* State and local law enforcement officials should be knowledgeable about their agency’s
and officers’ potential for liability for failing to adequately respond to domestic violence. Law
enforcement officials who are aware of their potential for civil liability are more likely to take steps to ensure that
their agency and officers are effectively responding to domestic violence complaints. However, officials should not
use their knowledge of liability and immunity issues to identify “bare minimum” responses to domestic violence.
Rather, their goal should be to ensure that all responses are appropriate and effective, and never even raise the

possibility of civil liability.
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PROBATION SUPERVISION OF DOMESTIC VIOLENCE
OFFENDERS

On June 29, 2001, Dawn Norris was stabbed 40 times with a butcher knife

by her ex-husband, Ronnie Martin, as she sat in her car outside her apartment As the number of domes-
complex. Ronnie claimed that he bought the knife earlier that day to kill himself . .
tic violence offenders on

if Dawn refused to take him back.
probation has grown, so

Ronnie had a history of violence and abuse against Dawn. In 1996, Dawn has the responsibility  of

sought a restraining order against Ronnie. In her application for the order, Dawn California county probation
alleged that Ronnie became physically abusive and started threatening her life departments to ensure that

as early as 1995, describing one incident where he put her head through a they are effectively monitor-
window. In 1999, Ronnie was charged with misdemeanor domestic violence

ing these offenders.
against Dawn and was ultimately sentenced to 30 days in jail and summary

probation for one year. Only months after his probation ended, Ronnie was
again charged with domestic violence after he punched Dawn in the face.
Ronnie was sentenced to 30 days in jail, placed on three years’ probation and
ordered to enroll in a batterer’s treatment program. A few months later, Dawn

was murdered.

Domestic violence offenders are being arrested, prosecuted and convicted
in greater numbers than ever before. A maijority of offenders who are convicted of
domestic violence receive some form of probation. In fact, California Department
of Justice statistics reveal that almost 90 percent of offenders convicted of felony
domestic violence in 2000 were placed on probation, whether their sentence
was limited to probation only or included probation coupled with some jail

time.2

As the number of domestic violence offenders on probation has grown, so
has the responsibility of California county probation departments® to ensure that

they are effectively monitoring this particular group of offenders. The supervision
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of domestic violence offenders presents unique challenges for probation officers.
Unlike crimes such as burglary and stranger assault, an abuser who is “on the
streets” presents a constant and serious risk of further violence and criminal acts

against his victim. In monitoring domestic violence cases, therefore, probation

departments must not only fulfill their traditional duties of promoting general

Effective supervision of an
P public safety and fostering offender rehabilitation,* departments must also place

, L .
abuser’s probation is criti- a high priority on the safety of victims of domestic violence.
cal to ensuring a domestic
violence victim’s safety. Indeed, once an abuser is placed on probation, the probation officer

becomes a primary guardian and defender of the victim’s safety in three

significant ways. First, the probation officer is responsible for investigating
and evaluating the offender to assess his potential risk of danger to others,
including the victim, and to develop a probation plan that best addresses these
risks. Second, the probation officer is responsible for continually monitoring the
offender to ensure that he is complying with the terms of his probation, including
refraining from further acts of violence and abuse against the victim. Third,
the probation officer communicates with and makes recommendations to the
court regarding the offender’s compliance with the terms of his probation and
can request that further action be taken against the offender for violations of
probation, including incarceration.’ Thus, the effective supervision of an abuser’s

probation is often crucial to a victim’s safety.

HOW FAR HAVE WE COME?

In 1994, the California legislature enacted Penal Code Section 1203.097
which sets forth minimum sentencing requirements for domestic violence
offenders who are placed on probation. The legislature’s purpose in enacting
Section 1203.097 was to address deficiencies in the way that domestic violence
offenders were being monitored to “ensure the greatest effort to prevent repeat

assaults” while a perpetrator is on probation.® Penal Code Section 1203.097
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has been amended over the years, and currently sets the minimum terms of

probation for domestic violence as follows:

Section 1203.097 also sets forth the duties of probation officers,
prosecutors and the courts to ensure compliance by the offender with these
conditions of probation. For instance, if the offender is not complying with the

terms of probation, is not benefiting from batterer’s treatment, or has committed

A minimum probationary period of 3 years;

The issuance of a criminal court protective order protecting the
victim from further acts of violence, threats, stalking, sexual abuse,
and harassment by the probationer;

Notice fo the victim of the disposition of the case;

The probationer must enroll in a 52-week batterer’s treatment
program with weekly sessions of a minimum of two hours class
time duration (probationer shall file proof of enrollment in a
batterer’s program with the court within 30 days of enrollment);

The batterer’s treatment program is required to make periodic
progress reports to the court regarding the probationer every
three months or less;

The probationer must complete the batterer’s treatment program
within 18 months and must attend consecutive weekly sessions of
the program, unless granted an excused absence for good cause
(probationer cannot be excused from participation for more than
three individual sessions during the entire program);

The probationer shall be ordered to perform community service;

The probationer shall pay a minimum fine of $400 to be
disbursed among state and county Domestic Violence Funds
(based on ability to pay);

In addition, the probationer may also be required to (a) make
payments to a battered women'’s shelter, up to a maximum of
$5,000 and/or (b) reimburse the victim for reasonable expenses
that the court finds are the direct result of the probationer’s
offense.




Chapter

Seven

Probation Supervision of Domestic Violence Offenders

acts of violence against the victim or another person, the probation officer or
prosecutor can request, or the court can itself order, that additional sentencing

be imposed on the offender, up to and including incarceration.”

The probation standards enumerated in Penal Code Section 1203.097
grew in importance when “diversion” was eliminated as a method for dealing
with domestic violence offenders. Under “diversion,” certain offenders charged
with misdemeanor domestic violence were allowed to avoid criminal prosecution
by agreeing to participate in batterer’s treatment and/or other rehabilitative
programs.® The offender’s record would be expunged upon completion of the
diversion program. Diversion statutes were repealed in 1995 with the intent of
taking a tougher stance on domestic violence by treating it as seriously as other
violent crimes.? As a result, offenders who would have traditionally been placed
in a diversion program are now being prosecuted and placed on probation if

convicted.

With the influx of more domestic violence offenders into the probation
system, it became increasingly apparent that probation officers needed
specialized training to effectively supervise these offenders. Since the enactment
of Section 1203.097, there have been several legislative attempts to mandate
domestic violence training for probation officers, all of which were unsuccessful.
In 1997, Assembly Bill 520 was introduced. The bill required that probation
officers have 16 hours of training and coursework in domestic violence
assessment, intervention, and reporting as part of their minimum standard
training requirements. Assembly Bill 520 also required that probation officers
receive at least 8 hours of domestic violence training every two years within the

six year period following their initial training.

By the time that Assembly Bill 520 was introduced, laws had already
been passed requiring domestic violence training for prosecutors, judges and
law enforcement officers. Although probation officers also played a significant

role in preventing and punishing domestic violence, they were not held to the
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same training standards as the police or other members of the criminal justice
system. Nevertheless, Governor Pete Wilson vetoed the bill, stating that these
requirements were already being met through the mandatory training provided

to probation officers by the Board of Corrections and that, since not all probation

officers would be responsible for handling domestic violence cases, the decision

, - , . . Legislative attempts to man-
to select appropriate training according to an officer’s work assignment was

best left to the discretion of each county probation department.’® date domestic violence train-
ing for probation officers
A second attempt to mandate domestic violence training for probation have all been unsuccessful.

officers was made in 2000 with the introduction of Senate Bill 2059. Senate

Bill 2059 mandated 3 hours of domestic violence training for probation officers
as part of their minimum training requirement, as well as ongoing continuing
education in domestic violence for 3 hours every two years. The bill was vetoed
once again, this time by Governor Gray Davis. Like Governor Wilson, Governor
Davis stated that the training requirements were duplicative of the training
already received by probation officers through the Board of Corrections. In
2002, Senate Bill 2059 was re-introduced as Assembly Bill 145. This time, the
bill was “held under submission” in the Assembly Appropriations Committee

and never reached the Governor’s desk.

Although mandatory training for probation officers remained elusive,
probation officers struggling to effectively manage domestic violence cases were
not without guidance or resources. The California Department of Health Services
awarded a grant to the California Institute on Human Services of Sonoma State
University to establish the Probation Project. The purpose of the Probation
Project was to decrease the incidence of domestic violence in California by
assisting probation departments in institutionalizing batterer program approval
processes, facilitating collaboration between probation departments and the
domestic violence community, and increasing funding for domestic violence

prevention activities.'?
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In addition, many county probation departments established specialized
units for supervising domestic violence offenders.”® These units generally consist
of officers who have undergone training on domestic violence and whose sole

responsibility is to supervise and monitor domestic violence offenders.

In our 100-Case Survey,

Despite these advancements, probation supervision of domestic violence
nearly 70% of the perpetro- offenders remains problematic. Fifteen (15) percent of the perpetrators in our
tors who were on probation 100-Case Survey were on probation or parole at the time of the murder. Nearly
or porole at the time of the 70 percent of these perpetrators were on probation for past domestic violence

murder were on probation/ against the woman they killed or another intimate partner.

parole for committing do-
The failure to effectively monitor these offenders and hold them accountable

mestic violence against the for probation violations can result in serious and deadly consequences. In a highly
woman they ultimately killed publicized San Francisco murder in 2000, Claire Joyce Tempongko was killed
or another intimate partner. by her ex-boyfriend, Tari Ramirez, while he was on probation and attending a

batterers treatment program. A few weeks before her murder, Ramirez violated

his probation by attacking Tempongko and choking her, but was never arrested.
Days later, he threatened Tempongko, violating his probation again, as well
as an emergency protfective order obtained by Tempongko after the choking
incident. Although Ramirez was taken into custody, he was able to give police
a false identity and, as a result, was charged with public drunkenness and
ordered to perform community service rather than being jailed for a probation

violation.

While there were many errors within the criminal justice system that
contributed to Tempongko's murder, had the probation department been more
effective in monitoring Ramirez’s actions and communicating with Tempongko
about her interactions with him, Ramirez should have been in jail at the time of

the murder.
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WHERE ARE WE NOW?¢?

Twenty (20) county probation departments were surveyed in order to

assess current practices within California’s probation departments in monitoring

domestic violence offenders and gain departmental feedback on how to improve
these practices to successfully protect victims and hold offenders accountable. Most probation departments

Questions posed to departments covered all aspects of probation including surveyed have specialized

intensity of supervision, frequency of contact with offenders and victims, and domestic violence units

leniency of officers and courts with violations of probation. Each probation

officer interviewed was also asked what the strongest and weakest aspects of
the department’s general protocols were with regard to combating domestic
violence and what areas warranted improvement or change. The results of this

survey are described below.

County probation departments implemented a variety of
different methods of monitoring domestic violence offenders,

depending on their size and resources.

Specialized Domestic Violence Units:

Most of the probation departments surveyed (12 out of 20) have
specialized domestic violence units. These units consist of probation
officers, most of whom have undergone some type of specialized
training in domestic violence, whose sole responsibility is to
monitor domestic violence offenders. Even departments without a
formalized unit typically assign all domestic violence cases to the
same officer or officers. Only one department randomly assigned

domestic violence cases to its officers.
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Officer Caseloads:
Only 3 of the departments surveyed had significantly reduced
caseloads for officers monitoring domestic violence offenders,

particularly those monitoring “high-risk”'* offenders. For example,

in one county, domestic violence probation officers supervise just

Only 15% of probation de-

50 offenders versus the usual 150 offenders for probation officers

partments surveyed had re- in other units. Generally though, the caseloads remain large.

duced caseloads for officers Moderate caseloads consist of 150 offenders per officer. Larger

responsible for monitoring caseloads varied from 200 to 450 offenders per officer, with one

) ) department reporting that one officer supervises approximatel
domestic violence offend- P poriing P PP Y
1,500 domestic violence offenders who have been determined to

ers. . lv “minimal” for
require only “minimal” supervision.

Offender Monitoring and Check-ins:

Most probation officers supervise offenders by setting up regular
check-ins (either by phone or in person) or conducting field visits (at
the offender’s home or work). The frequency with which probation
officers are able to see offenders is closely related to the size of
the officer’s caseload and the risk of danger posed by the offender.
In counties with intense supervision of high-risk domestic violence
offenders, weekly or bi-weekly check-ins are typically required,
whether by phone or a face-to-face meeting. However, low-risk
offenders may meet with their probation officer only once every
two to four months. One department uses a graduated system
whereby the probation officer has contact with the offender on a
weekly basis when probation starts and then, depending on the
offender’s behavior and compliance, the meetings become less
frequent. On average, however, most county probation officers see
their domestic violence probationers once a month, with occasional

field visits. Only two departments reported conducting surprise

visits with offenders on a regular basis. The remaining counties
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cited lack of adequate manpower as the primary reason why they

were unable to conduct such visits.

Minor Probation Violations:

The severity of consequences imposed by probation officers for Al departments reported

violations of probation varies according to the nature of the violation. )
taking a tough stance on
For “technical” violations, such as missing a batterer’s treatment

- : serious probation violations
class or a check-in with the parole officer, most departments (14 P v
out of 20) will give the offender another chance or an opportunity and new criminal conduct
to correct the violation. If the offender persists in committing the by the domestic violence
same or other technical violations, the officer will send him to court offenders they supervise.
to explain the reasons for the technical violations and, in some

cases, will recommend incarceration. Probation officers may be
more lenient with offenders who have exhibited good behavior.
However, the probation officers interviewed generally only allowed
for 2-3 technical violations before sending the offender to court.
Some officers allowed for more violations, stating that judges
did not want to see offenders before them merely for one or two

technical violations.

Serious Probation Violations:

All departments reported taking a tough stance on serious violations
of probation or new criminal conduct by the offender. Serious
violations can include threats or violence against the victim, being
terminated from a batterer’s treatment program, testing positive
on a drug fest while enrolled in a court-ordered substance abuse
program, or lesser conduct if dealing with a “high-risk” offender.
In such cases, officers will send the offender back to court for the
violation. In some cases, the probation officer will recommend to the

judge that probation be revoked and jail or prison time imposed.
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Only 5 departments reported having a “zero tolerance” policy for
any violation of probation. In one county, missing even one class
will result in requiring the offender to return to court and explain to

the judge about the absence.

The majority of probation

Victim Contact and Check-ins:
departments surveyed do
A majority of the departments surveyed do not conduct regular

not conduct regular check- check-ins with domestic violence victims. Rather, most departments
ins with the victims of the (14 out of 20) only contact victims at the start of probation in order

domestic violence perpetra- to evaluate the offender, notify victims of the status and terms of

tors they supervise probation, and/or provide victims with a list of local resources. Five

(5) departments reported sending victims their nofification and list

of resources by mail, thus, having no personal contact with victims.
One department reported never having any contact with victims
throughout the entire probation period. Of the departments that did
regularly communicate with victims, 3 departments only engage
in such communication if the victim is still in a relationship with the
offender. In such cases, one department requires victims to attend
regular check-ins with offenders. The probation officer then meets

separately with the victim and the offender.

Data Collection and Analysis:
None of the departments surveyed tracked statistics or information
regarding their domestic violence caseload in order to assess their

programs and areas for improvement.

Many of the surveyed probation officers experienced similar
successes and setbacks in their efforts to monitor domestic

violence offenders.
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Need for Officer Training:
A maijority of probation departments repeatedly emphasized that
it is critical for officers, attorneys and judges, to receive domestic

violence training in order to understand the context of the situations

and better handle the unique aspects of domestic violence cases )
Many departments cited
and offenders.

budget cuts and unman-

ageable caseloads as the

Need for Specialized Domestic Violence Courts: .
primary reasons why they
There was a consensus among departments that specialized
o - ) _ are not able to take a more
domestic violence courts are critical to ensuring that domestic

violence cases and offenders are properly handled, particularly active and comprehensive

where probation is concerned. approach to monitoring do-

mestic violence offenders.

Unmanageable Caseloads:

Many departments highlighted unmanageably large caseloads as
a glaring weakness in their domestic violence probation programs.
Most often, departments blamed budget cuts and lack of funding
for the understaffed, over-burdened state of domestic violence
caseloads. Departments expressed concern that large caseloads
do not afford probation officers the adequate resources or time
to implement the intense supervision that domestic violence cases
require. Indeed, many interviewees felt that, due to lack of adequate
resources, they were only able to put out fires as emergencies arose,
rather than have long term positive effects in combating domestic

violence and keeping victims safe.

Victim Non-cooperation and Recanting:
Many departments expressed frustration with victims’ reluctance

to cooperate with the penal system and to permanently separate

themselves from their abuser. Some departments noted that victims
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would often call the probation officer with complaints about the
offender, but would not want the offender arrested or brought in
for his behavior. One department complained about victims filing

false police reports when they were upset with the offender. This

L department suggested that victims be prosecuted for this type of
A significant number of pro-
behavior. Many departments suggested mandatory counseling for

bation departments com- both the offender and the victim in such cases.

plained that judges are

being too lenient with do-
Need for More Judicial Training:

mestic violence offenders . ‘ o
Departments were largely in agreement that judges trained in the

and are failing to hold re- area of domestic violence better understand the special circumstances

peat offenders accountable involved in domestic violence cases and recognize the importance
for probation violations of imposing significant consequences and restrictions on domestic
violence offenders who violate probation. Moreover, a trained

judge is more likely to understand the cycle of the violence and the
psychological stronghold the offender often has over the victim, as
well as recognize that batterers come in all forms and sizes and,
therefore, will be equally punitive with all offenders regardless of

their demeanor or lack of prior criminal record.

Judicial Leniency:

A significant number of departments complained that judges were
too lenient with domestic violence offenders and, in particular,
failed to hold repeat offenders accountable for probation violations.
According to these departments, judges often ignored their
recommendations for imprisonment or serious punishment of the
offender and, instead, let the offender off with a slap on the wrist
even for serious violations of probation. Departments complained
that the failure of judges to enforce their recommendations made

their jobs more difficult because such leniency gives offenders
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the impression that their behavior is acceptable. This complaint
surfaced less frequently in counties that had specialized domestic

violence courts.

Need for More Effective Batterer’s MGny probotion deporf—

TreatmentPrograms:'s . .

J ments expressed dissatisfac-
Many departments expressed dissatisfaction with current batterer’s
o tion with current batterer’s
treatment programs and their failure to hold offenders accountable

for their abusive behavior. In addition, a few departments freatment programs.

complained that the current 52-week batterer’s treatment programs
are not long enough to effect lasting change or improvement for
an abuser. One department complained that, despite the fact that
California law requires enrollment in a 52-week program, judges
are allowing defense attorneys to plea bargain down the length of

enrollment to as low as 22 weeks.

A few departments complained that offenders’ inability to pay fees
for attending court-ordered batterer’s treatment programs makes it
extremely difficult for them to force compliance with this condition of
probation. Some departments attributed this problem to the failure
of the courts to reduce or waive such fees based on the offender’s
ability to pay. One department attributed this problem to the way
offenders prioritize spending their money, rather than unjust court

orders.

Officer Turnover:

One department cited the constant turnover and movement of
officers within the department as being problematic. This department
complained that removing an officer who has established a routine,

knowledge base, and rapport with a domestic violence offender

can be very detrimental to the overall supervision of that offender.
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Effective Collaborations:

As an area of success, a few departments highlighted the fact that
they are able to work very collaboratively with other agencies,
including the district attorney’s office, local law enforcement, and
domestic violence service organizations, to identify the best way
to address the various problems and issues faced by a particular

offender and his victim.
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WHERE DO WE GO FROM HERE?

Departments were asked to voice suggestions for improving their counties’ domestic violence probation programs
and supervision efforts. Not surprisingly, suggestions for improving probation supervision of domestic violence
offenders mirrored department complaints about the current challenges that they face in their work. After reviewing
the suggestions offered by the surveyed departments, as well as current research and model programs concerning
the effective probation supervision of domestic violence offenders, we offer the following recommendations for

improvement:'¢ 17

¢ Counties should establish specialized units within their probation departments dedicated
to monitoring domestic violence offenders. Given the significantfiscal constraints faced by many departments,
this recommendation includes providing county probation departments with the financial and technical support they
need to establish these specialized units. At a minimum, probation departments should routinely assign all domestic

violence offenders to the same officer(s).

¢ Probation officers responsible for supervising domestic violence offenders should be
required to complete substantial training and continuing education on domestic violence. Officer
training should be developed and conducted by legal, medical and/or community professionals who specialize
in assisting domestic violence victims or offenders. Training should include instruction on cycles and patterns of
abuse, the tactics and psychology of batterers, and the reasons why victims often recent or refuse to cooperate with
authorities. It should also include practical instruction for officers on conducting comprehensive lethality and risk

assessments for offenders with regard to victims and other family members.

* Probation officers should conduct pre and post-trial lethality /risk assessments for
offenders, with regular follow-up assessments of offenders’ potential risk of danger to victims
and other family members during the probationary period. Lethality/risk assessments should be
comprehensive and include confidential interviews with the victim and other family members who have knowledge
about the offender’s past history of violence and abuse. Numerous tools and models have been developed to assist
probation officers in conducting lethality/risk assessments, including guides for effectively interviewing domestic
violence victims.'”® Departments should review available models and adopt lethality/risk assessment protocols and
forms for probation officers. In addition, departments should provide trainings for officers in how to conduct lethality/

risk assessments.
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e All domestic violence probationers should be subject to intensive monitoring and
supervision. All domestic violence offenders must be treated as potentially dangerous to their victims and subject
to intense probation supervision. The level of intensity of supervision may vary, or be modified over the probationary
period, according to the results of lethality/risk assessments performed by the probation officer. However, even “low
risk” offenders should be subject to frequent, regular check-ins and visits. Intense supervision is crucial given the
constant risk of harm to the victim while her abuser is “on the streets” and the ability of many “high risk” batterers

to present themselves to courts and officers as amiable, mild-mannered and respectful.

* Probation departments should reduce caseloads to the extent practicable to ensure that
officers are able to effectively supervise domestic violence offenders. Probation departments must be

provided with the financial and technical support they need to reduce officer caseloads.

* Probation departments should conduct regular check-ins with victims of domestic violence
offenders. The victim is the best source of information about the offender’s conduct while on probation. Moreover,
it is important that officers remain accessible to victims throughout the probationary period in the event the offender
harasses, threatens or commits further acts of violence against the victim. Probation officers should conduct regular
check-ins with victims regardless of whether the victim and the offender are still in a relationship. Meetings with a
victim should be confidential and conducted at a separate time than the officer’'s meetings with the offender. The

officer should keep that victim apprised of any developments in the offender’s case or probationary status.

¢ Probation departments should establish and implement protocols for monitoring domestic
violence offenders. Protocols should institutionalize probation officer duties and responsibilities pursuant to Penal
Code §1203.097, emphasize victim safety and offender accountability, and incorporate our recommendations
listed above for supervising domestic violence offenders and maintaining contact with victims. Protocols should be
developed with input and assistance from judges, prosecutors, probation officers who supervise domestic violence

offenders, victim advocates and other relevant professionals.

* Probation officers and judges should enforce a “zero tolerance” policy for probation
violations committed by domestic violence offenders. Domestic violence offenders must be held strictly
accountable for complying with all conditions and terms of their probation. To this end, probation officers should

recommend, and judges should impose, meaningful consequences for all probation violations. For minor or technical
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violations, offenders should, at a minimum, be sent to court to address the reasons for the violation with the judge.
For serious violations, jail time should be imposed on the offender. For violations involving further violence or threats
against the victim, probation should be immediately revoked and the offender incarcerated. An offender should
be held accountable for probation violations even if the victim does not want the offender to be arrested or suffer

consequences for his behavior.

¢ Judges who regularly oversee criminal domestic violence cases and offenders should be
required to complete substantial training and continuing education on domestic violence. Judicial
training should be developed and conducted by legal, medical and/or community professionals who specialize
in assisting domestic violence victims or offenders. Training should emphasize the critical role that courts play in
holding batterers accountable and keeping victims safe, including examples of how effective court orders and

sentencing contribute to the prevention of domestic violence and domestic violence homicides.

¢ Judges should not allow domestic violence offenders to reduce the term of a 52-week
batterer’s treatment program as part of a plea bargain. California mandates enrollment in a
52-week batterer’s treatment program for all domestic violence probationers. By authorizing plea
bargains that enable batterers to avoid complying with this mandate, judges send a dangerous message to the
perpetrator and the community that domestic violence offenders will not be held fully accountable for their criminal

conduct.

* Probation departments should take steps to reduce high officer turnover. Actions to reduce
officer turnover may include strengthening hiring and recruiting practices and providing officers with the support

and resources they need to deal with work-related “burn out” and stress.

¢ Probation departments should foster interagency partnerships and collaborations aimed
at preventing domestic violence and domestic violence homicide. Officers who monitor domestic
violence offenders should be strongly encouraged to participate in coalitions and working groups focused on
domestic violence and domestic violence homicide prevention. In addition, departments should take the lead in
developing networks with other county probation departments, as well as with local government agencies and

community-based organizations that play a role in responding to domestic violence. Such collaborations will
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assist departments in continuing to evaluate how they can improve oversight and monitoring of domestic violence

offenders.

e Probation departments should collect and analyze data on domestic violence
probationers. Collecting and analyzing data on domestic violence probationers can help departments assess
their effectiveness in supervising these offenders and provide advocates with vital information on trends and
potential risk factors concerning batterers on probation. In addition to general demographic data (e.g. age, race,
relationship to victim, etc.), information collected should include the number, type and seriousness of probation
violations among offenders, including tracking the extent to which offenders complete court-ordered treatment

programs and the prevalence of recidivism among offenders.
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POST-HOMICIDE DATA COLLECTION AND DEATH
REVIEW

In 1990, Veena Charan was shot to death by her estranged husband,

Joseph Charan, as she was dropping her son off at school. Joseph committed ) )
Understanding the circum-
suicide at the scene. Prior to her murder, Veena had obtained a restraining

o . : stances of past domestic
order and contacted numerous agencies, including the San Francisco Police P

Department and the San Francisco County District Attorney’s Office, about abuse violence deaths can save

and threats by Joseph. The agencies contacted by Veena were not only aware the lives of women currently

of Joseph’s threats, they were also aware that he owned a gun. Moreover, at risk of intimate partner

Joseph was on probation for domestic violence against Veena at the time he
murder.
committed the murder.

The San Francisco Commission on the Status of Women launched an
investigation to determine whether systemic failures in the way city and county
agencies responded to Veena’s case contributed to her risk of murder. The
investigation revealed, among other problems, a lack of effective communication
and information-sharing among agencies that had contact with Veena, a need
for improved data collection systems for domestic violence cases, and a need for
increased training on domestic violence for law enforcement officers, probation
officers, and civil and criminal court judges.. A report issued by the Commission
concerning its investigation of Veena’s murder made over 100 recommendations

for improving San Francisco’s response to domestic violence.

Ten years later in San Francisco, Claire Joyce Tempongko was stabbed to
death by her ex-boyfriend, Tari Ramirez, while her two children watched. Like
Veena, Claire had secured restraining orders and called the police numerous
times during the year prior to her murder in order to protect herself and her
children from Tari. Like Joseph Charan, Tari was on probation when he killed
Claire. At the time of Claire’s murder, less than half of the recommendations

promulgated by the Charan investigation had been implemented and there were

no formalized procedures for ensuring that implemented changes were being
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consistently and effectively applied by local agencies. Given the disturbing
similarities between Veena and Claire’s cases, Claire’s murder resulted in another

city-wide investigation into local agency responses to domestic violence.!

Understanding the circumstances of past domestic violence deaths can
save the lives of women currently at risk of intimate partner murder. A meaningful
analysis of individual murders can uncover systemic gaps in services and legal
protections, and provide government agencies and practitioners with valuable
strategies for increasing victim safety and ultimately reducing the incidence of
domestic violence murder in their communities.? The two primary ways that
government agencies and the domestic violence community attempt to analyze
and “learn” from domestic violence murders is through data collection and the

establishment of local death review teams.



Data Collection and Death Review Chapter Eight 237

DATA COLLECTION

Comprehensive data collection is critical to understanding and preventing

intimate partner murder.® Data sets can be used to identify common trends and

circumstances among intimate murders, such as the extent to which prior cases

) ) . . o . Data sets can be used to
have involved a history of violence in the relationship, attempts by the victim to

seek help from legal and community agencies for abuse, or evidence of suicidal identify “risk factors” for

tendencies and other mental health issues among victims and perpetrators. domestic violence homicide
Based upon this information, practitioners can assess whether there are certain and to support legislative

“risk factors” for domestic violence homicide. Evidence of “risk factors” can ) .
and policy reforms that im-

lead to legislative and policy reforms that improve system responses and save

o prove system responses to
women'’s lives.”

domestic violence.

Despite these benefits, one of the most challenging aspects of collecting
data on domestic violence homicide is that intimate murder, by its very nature,
is resistant to statistical analysis.® The dynamics of intimate partner violence and
murder are often so complex that standardized data collection, while good
for tracking general trends, may be insufficient to support a comprehensive
examination of intimate murder in the context in which this violence occurs.” The
“cold hard facts” can often seem far removed from victims' actual experiences
as they fail to capture unquantifiable, yet still significant, factors such as victims’
perceptions and fears and unique social, cultural and economic dynamics or
pressures that contributed to the murder.® Accordingly, advocates, researchers
and government agencies have struggled to find the right balance of data
collection and analytical techniques that provide a meaningful analysis of these

cases.
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How FAR HAVE WE CoOME?

National Data Collection

The U.S. Department of Justice (USDQOJ) has collected national data on
crimes through its Uniform Crime Reporting Program (UCRP) since 1930.° Data
collected by the UCRP comes from monthly crime reports sent by state and local
law enforcement agencies to the Federal Bureau of Investigation (FBI). Currently,
law enforcement agencies participating in the UCRP represent approximately

93 percent of the nation’s total population.'

The USDOJ has collected and analyzed data on intimate partner murder,
specifically, since 1976."" Federal data on intimate partner murder includes
information about the age, race, and sex of victims and offenders, the victim-
offender relationship (e.g., current or former spouse, boyfriend, or girlfriend)

and the type of weapon used in the murder.'?

Although the federal government has been collecting intimate partner
homicide data for almost thirty years, for much of this period the data was
incomplete’ and was not being analyzed or disseminated in a way that
provided meaningful information and guidance to the public and government
agencies. Consequently, in 1994, the Violence Against Women Act (VAWA)
required the U.S. Attorney General to investigate how federal and state
agencies were collecting data on domestic violence crimes, including domestic
violence homicide, and make recommendations to Congress for improving and
centralizing data collection efforts.* In addition, VAWA provided six million
dollars in grants to state and local governments to improve data collection

relating to domestic violence and stalking.'®

The USDQ)J’s Bureau of Justice Statistics (BJS)'® and National Institute of

Justice (NIJ)” were charged with the responsibility for investigating national data
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collection practices as mandated by VAWA'® Forty-seven states and ferritories,
including California, participated in a study conducted by the BJS and NIJ and
the results were issued in a 1996 report entitled, Domestic and Sexual Violence
Data Collection: A Report to Congress Under the Violence Against Women

Act.l?

The study found that, although the federal and a majority of state
governments were collecting data on domestic violence offenses, definitions of
“intimate partner violence” and established data reporting systems differed so
widely among states that aggregate data was hard to accurately and completely
analyze on a national level.?° These reporting problems were exacerbated by
the fact that over 25 percent (12 of 47) of the surveyed states and territories
were not collecting any information on domestic violence or domestic violence

homicide at the time of the study.?!

The BJS/NIJ study also raised concerns that existing federal and state data
collection systems were insufficient for tracking the level of detailed information
needed fo engage in a meaningful analysis of domestic violence crimes.??
During this time, the UCRP was a summary-based reporting system that only
tracked aggregate data concerning specified crimes.?® Crime data collected
under the UCRP would reflect, for example, the total number of homicides that
occurred in given time period and, depending on the data collection practices of
individual states and localities, the total number of homicides that were domestic
violence-related.?* The BJS/NIJ researchers noted that the lack of detail inherent
in aggregate data made summary-based reporting more suitable for tracking
general crime trends rather than analyzing commonalities among domestic

violence crimes or informing policy in this area.?

Although the federal government decided in the mid-1980s to change
the UCRP from a “summary-based” to an “incident-based” reporting system

called the National Incident-Based Reporting System (NIBRS), the study found

that many states were slow to follow this transition.? 2 The incident-based
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reporting system requires agencies to collect information on 53 different data
elements for every crime incident handled by state and local law enforcement
agencies.?® The victim-offender relationship, substance abuse by the offender,
and circumstance of the murder (i.e. “lover’s triangle,” “brawl due to influence
of alcohol,” etc.) are some of the data elements tracked under the NIBRS with
regard to homicide crimes.?” Moreover, the NIBRS links initial incident reports
to subsequent criminal arrests, thereby indicating the proportion of domestic

violence offenses that result in arrest.3°

While the BJS/NIJ researchers touted the benefits of switching to a national,
uniform incident-based data collection system, they noted that the attainment
of this goal would require a substantial commitment of federal resources.®!
Given that the criminal justice system is not the only government system that
has regular contact with domestic violence victims and offenders, the study also
recommended that data collection be expanded to include domestic violence-

related data from health and social services agencies.*?

In addition to the data collected through the UCRP, the BJS collects national
data on intimate partner violence through its National Crime Victimization
Survey (NCVS). The NCVS was established in 1973 to supplement FBI crime
data.®® NCVS data is gathered through surveys conducted twice a year among
a nationally representative sample of households.** Approximately 150,000
individuals ages 12 and over are surveyed annually.?® The NCVS's interview-
based method allows for the collection of detailed information on criminal
victimization, as well as the collection of data on crimes that were not reported
to law enforcement. This method, however, does not allow for the collection of

data on homicide crimes, as the victims in such cases cannot be interviewed.

The BJS uses the data collected through the NCVS to produce national
estimates on the incidence of, and trends associated with, criminal victimization

in our country. In the early 1990s, the BJS completed a substantial redesign of
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the NCVS in order to increase the accuracy of its data and broaden the scope
of the survey.*® One of the primary objectives of the redesign was to enhance
the NCVS's capacity to collect meaningful information about the nature and

consequences of violence against women, including intimate partner violence.®”

The BJS began releasing and analyzing data on intimate partner violence

Federal data has provided
collected through the redesigned survey in 1993. P

criminal justice and commu-
Federal data has provided criminal justice and community agencies with nity agencies with valuable
valuable information and insight on intimate partner violence and intimate information and insight on
partner murder. The BJS has published numerous reports analyzing federal - .
intfimate  partner  violence

data on intimate partner violence obtained through FBI crime reports and the
and intimate partner mur-

der.

NCVS. In 2000, the BJS released Intimate Partner Violence, Special Report. The

report found that the percentage of female murder victims who were killed by an

intimate partner during the period 1976 through 1998 remained fairly constant
at 30 percent.3® African American men experienced the greatest decrease in
intimate partner murder, dropping 74 percent during this same period, with an
overall decrease of 60 percent in the number of male victims of intimate partner
murder.’? Caucasian females were the only category of victims for whom there
had not been any substantial decrease in intimate partner murder since 1976.4°
The report also found that several common factors were associated with higher
rates of intimate violence.’ Among female victims, these factors included being
African-American, young, divorced or separated, earning lower incomes, living

in rental housing and living in an urban area.#2

The BJS report, Intimate Partner Violence and Age of Victim, 1993-99,
highlighted further trends in intimate partner violence regarding the age of
the victim.** Younger women generally experienced higher rates of domestic
violence in comparison with older women during the period 1993 through
1999, with women ages 16 to 24 being the most vulnerable to nonfatal intimate
partner violence.** Women ages 35 to 49, however, were found to be the

most vulnerable to intimate murder.#> In fact, the report noted that women in
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this age group experienced the smallest percentage decline in intimate partner
murder, as compared to other age groups, and that they actually experienced

an increase in intimate partner murder between 1997 and 1999.4¢

Federal data has also been used by private organizations to advance
policy regarding intimate partner violence. The Violence Policy Center has
produced a series of reports entitled, When Men Murder Women, based on
federal homicide data.#” These reports summarize national data on female
homicide victims, including examining the age and race of victims, the victim-
offender relationship, the type of weapon used, and the circumstances of the
homicide (i.e., victim killed during the course of an argument).#® The purpose
of these reports is to highlight the importance of reducing access to firearms
among individuals involved in intimate partner violence. In fact, the Violence
Policy Center noted that guns were the most common weapon used by men
to murder women in 2001, and that having a gun in the home significantly
increases a woman's risk of intimate partner murder, even when the woman

bought the gun for her own protection.’

The Violence Policy Center also ranks each state according to its rate of
intimate partner femicide. California ranked twenty-second in the nation with
regard to the number of females murdered by male intimate partners, with a
homicide rate of 1.42 per 100,000 people.*® The national average for 2001
was 1.35 per 100,000.5' State comparisons are helpful in placing California’s

intimate partner murder rate into a national context.

In addition to data collection, the federal government, through the NIJ and
other federal agencies, also provides grants to private researchers to conduct
targeted studies on risk factors and dynamics of intimate homicide that are
difficult to capture and assess through hard data alone.5? For example, one
new approach among federally-funded researchers to studying intimate murder
is to survey women who were victims of “attempted” murder by their intimate

partner.>® >4 Focusing on attempted murder cases allows researchers to have
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the benefit of interviewing the actual victim of domestic violence to gain a more
accurate and complete understanding of the history and escalation of violence
in the relationship, the victim’s state of mind, and other relevant factors that may

only be known to the victim.>

One study surveyed thirty (30) victims of attempted intimate murder to
determine whether they shared similar characteristics or experiences that could
provide guidance to practitioners in identifying and assisting women at risk
of lethal domestic violence.*¢ Interviews were conducted with victims covering
topics such as the nature of the victim’s intimate relationship with the perpetrator,
the victim's perceptions of danger, and the victim's interactions with criminal

justice and community agencies.>’

The study’s findings highlight the importance of conducting more targeted,
in-depth examinations of actual and attempted intimate murder cases, as
opposed to mere data collection. For instance, researchers found that, although
the vast majority (28 of 30) of victims had experienced past physical abuse
and/or highly controlling behavior by the perpetrator, many women reported
being more concerned about problems other than abuse at the time they were
attacked, such as infidelity and alcohol or drug abuse by the perpetrator.®
Almost half of the victims did not suspect that their lives were in danger.®
Moreover, researchers found that, while the majority of victims were attacked
when they were trying to leave the relationship, most of these women decided

to end the relationship for reasons other than abuse.®°

Based on these findings, the researchers concluded that clinicians and
practitioners should be vigilant in advising all victims of domestic violence about
their risk of intimate murder, instead of waiting until the victim expresses fear for
her life or safety before counseling her on these matters.¢' Researchers further
concluded that clinicians and practitioners should never force victims of intimate

violence or abuse to leave the relationship before dealing with the possible

safety issues that the victim may face in doing s0.92 Such studies demonstrate
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California law authorizes
and encourages the coor-
dination of state and local
data to create a “body of
information to prevent do-

mestic violence deaths.”

the value of using targeted, federally-funded studies to supplement and inform

current federal data collection information and techniques.®

California Data Collection

Although the California Department of Justice (CADQ)) has collected crime
information from local governments and agencies since 1955, the department
did not begin collecting data on intimate partner murder until 1979.44 The
CADO)J collects data on intimate partner murder under the purview of general
homicide data collection. State homicide data collection tracks, among other
factors, the relationship between the victim and the perpetrator of the murder
and whether domestic violence was a precipitating event to the murder. In
addition, the CADO) tracks the race of the victim and perpetrator, as well as
the location of the murder and the weapon used.®> Moreover, since as early as
1981, CADO)J has also tracked homosexual intimate partner murders, which is

a progressive category of analysis for the nation.

Aside from collecting data, the CADOJ does not engage in extensive
analysis of its homicide data to identify statewide trends in intimate partner
murder. Total numbers of intimate partner murders, including breakdowns
by gender and race, are included in annual homicide reports issued by the
CADOJ.” Thus, although an increase or decrease in rates of intimate partner
murder may be tracked each year, the CADOJ's analysis of intimate partner

murder rarely extends beyond this level.%

In 1995, the California Legislature attempted to rectify this deficiency
by enacting Penal Code Section 11163.5 which encourages the coordination
of state and local data to create a “body of information to prevent domestic
violence deaths.”®® Section 11163.5 authorizes, but does not mandate, the

California Department of Justice to: (1) produce an annual report on domestic
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violence homicides based on state and local data collected, analyzed and
interpreted, (2) develop a state and local database of domestic violence deaths,
and (3) distribute the report on domestic violence homicides to public officials
and county agencies that respond to domestic violence or investigate domestic
violence deaths.”® The structure of Section 11163.5 mirrors earlier child death
review team and data collection legislation.”" It was introduced with the purpose
of setting up review strategies almost identical to child death cases.”? However,
the provisions of Section 11163.5 have not been implemented, likely due to a

lack of funding.

In addition, in 1996 the state legislature created a pilot data collection
program by designating the San Diego Association of Governments (SANDAG)
as a clearinghouse for criminal justice data on domestic violence in San Diego
County.”® In establishing this regional clearinghouse, the legislature found that
there was a serious dearth of data on the characteristics of, and commonalities
among, domestic violence victims who seek services from community and
governmentagencies.”* The legislature further found thattracking such information
was necessary fo developing a victim profile that would allow community and
government agencies to learn how they can better prevent and intervene in
domestic violence situations.”> SANDAG developed a standard intake form for
San Diego County shelters, which tracked detailed information about the victim.”
In addition, San Diego County added a supplemental data collection form to
their standard police report to gather more detailed information on domestic
violence crimes.”” In 2000, SANDAG issued a report on the information on
domestic violence and domestic violence victims that it had collected through

San Diego’s enhanced data collection procedures.”

The data collected by local domestic violence shelters resulted included

the following findings:”?

e Almost 70 percent of the domestic violence shelter clients were
women of color;
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*  More than half of the shelter clients had been staying at a place
other than their own residence prior to seeking shelter;

e Seventy-four (74) percent of the clients came with their children
to the shelter;

e Sixty-six (66) percent of the clients reported they sustained some
type of injury in the most recent incident of domestic abuse;

e Forty (40) percent of the clients reported having obtained
restraining orders against their current partner;

e Seventy-three (73) percent of clients reported having police come
to their household as a result of domestic violence;

 Fifty-five (55) percent of victims reported that their batterers had
been previously charged with domestic violence;

e Thirty-nine (39) percent of the clients had previously received
services related to domestic abuse; and

e About 50 percent of the clients, and over 80 percent of their
batterers, had witnessed abuse while growing up.

The data collected from supplemental law enforcement police reports

included the following findings:®

* Victims of a domestic violence incident were predominantly
female (82 percent) and Caucasian (55 percent);

e The most frequent type of weapon used against victims were the
suspect’s hands (88 percent; knives and firearms were used in less
than 3 percent of the cases);

® There were children present in over 50 percent of the incidents
and, in 58 percent of these cases, the children present actually
witnessed the abuse;

* In 80 percent of the incidents, there was a history of prior abuse
by the suspect against the victim and about 40 percent of the
suspects had been previously arrested;
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* A high proportion of incidents involved injury to the victim and
substance abuse on the part of the suspect at the time of the
incident;

e Thirty-one (31) percent of the suspects were arrested at the scene

of the incident;
Nationally, many states
e Over 75 percent of arrests were for felony charges, with the most
common charge being the infliction of corporal injury on a and local agencies have
spouse/cohabitant; o
not yet converted to an inci-

® The primary reasons arrests did not take place were: the suspect dentbased data collection
was not present at the scene, the victim did not want the suspect
to be arrested, there was no visible injury to the victim, and and reporting system that
officers determined the incident to be mutually combative; and

complies with the National

e Over 50 percent of the cases that were referred to the prosecutor

by law enforcement were rejected. Incident Based Reporting

System.

SANDAG's findings revealed critical information about the nature and
dynamics of domestic violence among victims and perpetrators who come into
contact with law enforcement and victims who are forced to seek shelter from
abuse. Although the SANDAG study focused on domestic violence generally, not
intimate partner murder, the data collected and the development of an effective

data collection protocol is instructive for intimate partner murder analysis.

WHERE ARE WE Now?

National Data Collection

Nationally, many states and local agencies have not yet converted to
an incident-based data collection and reporting system that complies with the
NIBRS. As of 2004, approximately 5,300 law enforcement agencies contributed

incident-based NIBRS data to the FBL.8' These agencies represent 20 percent of
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Discrepancies between
federal agency definitions
of “intimate partner” may
cause federal data on inti-
mate partner violence and
intimate murder to be incon-
sistent and significantly un-

derstated.

the U.S. population and 16 percent of the crime statistics collected through the
UCRP. Consequently, the collection and tracking of comprehensive, incident-

based federal data on intimate partner murder remains an elusive goal.

In addition, discrepancies between the FBI and BJS’s definition of “intimate
partner” for purposes of federal data collection may cause federal statistics
on intimate violence and intimate murder to be inconsistent and significantly
understated. In conducting the NCVS, the BJS defines “intimate partner” as
including current and former spouses, current and former boyfriends/girlfriends,

and same sex relationships.®?

The FBI's NIBRS, on the other hand, tracks the following categories of
“intimate partners”: spouse, common law spouse, ex-spouse, boyfriend/
girlfriend, and homosexual relationship. Although the FBI purports to include
former boyfriends/girlfriends in its definition of “intimate partner,” it does not
include a separate category for these relationships in its data collection and
reporting system.8® Rather, the FBI includes former boyfriends/girlfriends in its

general “boyfriend/girlfriend” category.

If there is no separate category for former boyfriends/girlfriends, law
enforcement agencies participating in the UCRP that report intimate partner
murders or crimes could misreport on the front-end, by not considering former
boyfriend/girlfriend relationships to qualify as “intimate partner” relationships.
Such discrepancies are particularly significant with regard to FBI data on intimate
murder, as the NCVS does not have the capability to track data on homicide
crimes. Researchers have estimated that excluding former boyfriends/girlfriends
from intimate murder data collection practices may result in federal statistics

being understated by as much as 11 percent.®
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California Data Collection

Statewide data collection and analysis has also failed to result in reliable

and comprehensive information on intimate partner murder due to systemic

problems, which include a lack of funding and ineffective inter-agency

o ' o ‘ Statewide data collection
communication and collaboration. CWLC'’s interviews with advocates and

practitioners revealed the following challenges and shortcomings with respect efforts have failed to result

to state data collection practices: in reliable and comprehen-
sive information on intimate

artner murder.
The range of data collected by state and local P

agencies is insufficient to allow for a meaningful

analysis of intimate partner murder in our state.

The CADQ)J database is constructed from “summary-based” county criminal
reports sent on a monthly basis to the Criminal Justice Statistics Center by local
law enforcement agencies.®> The Attorney General’s office has been working
to move California toward “incident-based” reporting for criminal databases,
which would allow more details and circumstances of crimes to be analyzed.8¢
A pilot program for incident-based reporting was launched in a few counties.®”
Unfortunately, the last incident-based report was received in June 2004.88 The
pilot program contained 53 data fields, including a flag for “domestic violence
related” incident.®” The state has not been able to implement incident-based
reporting on a state level or even maintain the pilot program due to a lack of

funding, although some local agencies have converted to such a system.”°

Moreover, as mentioned above, the collection of comprehensive data
on domestic violence homicides authorized by Penal Code Section 11163.5
has not become a redlity, likely due to a lack of funding. As a result, little
progress has been made toward creating a centralized, statewide domestic
violence homicide database.”’ Intimate murder data continues to be entered

into the state’s general homicide database? and California has not published
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Variances in data collec-
tion and reporting systems,
technologies and resources
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accurate intimate partner
murder data on a statewide

basis.

a formal report specifically analyzing its domestic violence homicide data to
date.”® However, the Attorney General’s office recently affirmed the importance
of collecting comprehensive criminal justice data on domestic violence incidents
and recommended that the CADO) develop a web-based system that allows
local criminal justice agencies to report extensive data on domestic violence

cases to the state.?

Finally, the subtle complexities of intimate partner murder, such as the
history of domestic violence, previous criminal activity, and mental health of the
perpetrator or victim, are not quantified in state homicide reports nor collected
by the statistics department.?> More specialized information is needed to capture
trends in intimate partner murder and learn from these crimes. Although many
agencies, including social service agencies and shelters, collect data on cases
involving domestic violence, this information is rarely shared among agencies
and this data is not being collected and analyzed in any meaningful way on a

statewide basis.

California’s data on intimate partner homicide is

inaccurate and subject to underreporting

Several problems were identified as contributing to inaccuracies and

underreporting in state data on intimate murder:

® [ACK OF UNIFORM DATA COILLECTION STANDARDS AND ACCOUNTABIITY AMONG LOCAL
AGENCIES

There are 58 counties and over 500 law enforcement agencies in California,
many of which have divergent data collection and reporting practices.?”
Variances in data collection and reporting systems, technologies and resources
at these local levels, make it difficult to gather uniform and accurate intimate

partner murder data on a statewide basis.
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Moreover, there is evidence that some local agencies may be reporting
inaccurate numbers to the state. CADOJ statistics show, for example, that there
was only one intimate murder in Ventura County in 1999 and that this case
involved the murder of a woman by her boyfriend.” CWILC’s search of local
news stories, however, identified at least three intimate murders in Ventura
County that year.”® One murder was a highly publicized case of a woman who
shot her husband and dismembered his body, yet CADQOJ statistics show no

record of any husband murders in Ventura County in 1999.9°

One reason for the transmission of inaccurate data is that a murder may
not be fully resolved and classified as an “intimate murder” until the completion
of a lengthy investigation and/or criminal trial. Criminal investigations and trials
can take over a year to complete, causing the crime to be omitted from reported
intimate murder data in the year in which the crime occurred. Another reason
for inaccuracies at the local level, however, is that some agencies are simply

failing to fulfill their reporting requirements to the state.

® NEED FOR GREATER INTER-AGENCY COLLABORATION AND SPECIALIZED TRAINING ON IDENTIFYING
INTIMATE MURDER

California’s homicide database tracks cases where domestic violence
was a precipitating event to the murder. For a murder to be included in this
category, however, it must have been properly investigated and identified by
a local law enforcement agency as involving domestic violence. Whether a
domestic violence murder is missed or mislabeled, therefore, greatly depends on

the training, resources, and priorities of local law enforcement agencies.

Indeed, intimate murder is not always easy to identify and corroborate.
In order to properly classify intimate murders, or confirm suspicions that what
appears to be an “accidental” death is actually an intimate murder, it is often
critical that investigators know how to detect the warning signs of intimate
murder and establish effective collaborations with medical, social services and

community agencies that had prior involvement with the victim or perpetrator.
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The accuracy of statewide
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ment agencies and coroner

departments.

One type of murder that was repeatedly cited by practitioners as being
easily mislabeled by investigators is strangulation murder cases. A 1996 San
Diego study uncovered significant findings regarding the use of strangulation in
domestic violence cases. The study examined 100 cases over a five-year period
in which a woman reported being choked or strangled by her intimate partner.

Findings included the following:

Ninety (?0) percent of the women surveyed reported prior abuse
by the partner who strangled them;'®

* In most cases, strangulation of the victim produced no visible
injuries or only produced minor injuries, such as red marks;'®"

® Because strangulation often produced no immediate, visible signs
of serious injury, police tended to treat such cases as a minor
incidents and failed to arrest or prosecute the suspect;'®? and

® Even when strangulation resulted in serious injury, police reports
generally lacked relevant details about the incident, including
victims’ symptoms and complaints of injury, and many police
photos were blurry and unusable as evidence of the injury.'®

Moreover, the study noted that victims of strangulation murders, in general,
are predominantly female'® and that strangulation was one of the most lethal
forms of domestic violence. In fact, the study noted that strangulation was
commonly used as a form of domestic violence precisely because it is a way of

silencing and causing serious injury to the victim, while leaving no marks.!%®

The study proposed a comprehensive training curriculum for law
enforcement, coroners and prosecutors.'® The training was aimed at improving
how these agencies identify strangulation, collect and document useful evidence
of strangulation, and work together to prosecute strangulation and strangulation

murder cases.'%”

Several practitioners interviewed by CWLC also emphasized the important

role that county coroner’s offices play in identifying and collecting data on
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intimate partner murder and the need for better collaboration among these offices
and law enforcement investigators. The coroner is responsible for inquiring into
and determining the circumstance, manner, and cause of all violent, sudden,
or unusual deaths.'%® A coroner’s ability to accurately identify signs of intimate
murder, particularly where someone has died under suspicious circumstances,

has an important impact on intimate murder data collection.

In fact, in our 100-Case Survey, several murders were thought to be
accidents at the scene, only to have coroner’s offices uncover more suspicious,
but less conspicuous, causes of death such as strangulation or bludgeoning. In
the case of Kristine Fitzhugh, Kristine was found dead at the bottom of the stairs.
Her husband, Kenneth, insisted that she must have fallen down the stairs, by

slipping on some plastic while wearing “slippery” shoes.

Law enforcement investigators labeled the scene an accidental death
and did not investigate further. However, the coroner discovered signs of
strangulation and determined that her cause of death was a blow to the head,
unrelated to falling down the stairs. The death was then labeled a homicide to
be criminally investigated, and Kenneth was ultimately found guilty of murder.!%?
In Kristine Fitzhugh's case, the coroner’s report was the first indication of intimate
partner murder. This case underscores how critical it is that law enforcement
and coroners have the appropriate tools, training and collaboration needed to

properly identify cases of intimate partner murder.

® |ACK OF CONCRETE DATA ON DOMESTIC VIOLENCE-RELATED DEATHS

Another problem that contributes to under-representative data on domestic
violence-related deaths, is the failure to identify and track deaths that are caused
by domestic violence, but are not the result of a domestic violence murder.
One example that surfaced in a roundtable discussion conducted by CWILC
involved a case where a woman, who was part of a battered women’s support

group, was killed in a car accident when the car that she and her batterer were

driving in went off the side of the road and crashed."® This woman described to
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her group, on numerous occasions, how her batterer would lock her in his car
and beat her as he drove around town.!"" Members of her support group were
convinced that her death was caused by the batterer losing control of the car

on such an occasion.?

Another example involves domestic violence against elderly women.
Studies show that abused and neglected elders have significantly higher mortality
rates than their non-abused peers, even after controlling for other health factors
such as chronic diseases." Elderly women who die prematurely due to health
problems that are caused or exacerbated by ongoing domestic violence are
not reflected in existing data on domestic violence fatalities. Similarly, battered
women's suicides resulting from ongoing abuse are typically not considered, or

labeled as, domestic violence related deaths.!

® [ACK OF CONCRETE DATA ON THE NUMBER OF COLLATERAL VICTIMS OF INTIMATE PARTNER MURDER

In 1 out of every 5 cases surveyed in our 100-Case Survey, a person other
than the intended victim was either injured or killed at the time that the murder
took place. A total of 27 people were killed in addition to the 100 intended
intimate murder victims. Victims included children, friends, relatives, neighbors,
current intimate partners of the victim, and co-workers. It is critical to find ways
to identify and track these types of domestic violence-related deaths in order to

gain a true picture of domestic violence fatalities in our state.
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WHERE Do WE Go FrRomM HERE?

¢ Local, state and federal definitions of “intimate pariner” should be standardized and
clearly articulated to advocates, researchers and law enforcement. Unifying and expanding definitions
of “intimate partner” will allow intimate violence and intimate murder to be accurately counted. Current and former
spouses, current and former dating partners and same-sex relationships must be included in the definition of “intimate

partner” at all levels of data collection and entry.

* More state and federal funding should be committed to helping agencies convert to
incident-based data collection and reporting systems. Incident-based reporting is a move in the right
direction because it tracks more meaningful details and paints a more complete picture of intimate murder. Law
enforcement agencies in California and across the nation would like to implement effective incident-based data

collection and reporting systems, but lack the funding and resources to do so.

¢ Existing incident-based reporting standards should be expanded to include other
significant factors relating to intimate partner murder. Current models of incident-based reporting still
fail to capture important data on intimate partner murders (i.e. perpetrator’s prior history of abuse, prior convictions,
prior arrests, etc.). Instead, detailed information gathering and analysis on intimate murder is primarily occurring
locally through private research and the work of county domestic violence death review teams (see Domestic
Violence Death Review section below). Further investigation and research is needed to identify additional relevant
factors that could be tracked through incident-based reporting on intimate murder and to determine the feasibility of

imposing expanded reporting requirements on local agencies.

¢ State funding and resources should be directed toward establishing a separate, statewide
data collection and analysis program on domestic violence deaths, as authorized by Penal Code
Section 11163.5. The full implementation of Penal Code Section 11163.5 should be made a higher priority. Given
the preventable nature of intimate murder, it is vital that state and local agencies engage in a more detailed level of

data collection and analysis than that which is currently performed for stranger murder or other violent crime.

* Law enforcement investigators and coroners should receive specialized training on
identifying and documenting data on intimate murder. Properly determining a person’s cause of death

is central to collecting accurate data on intimate murder. As the primary agencies responsible for making these
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determinations, law enforcement and corners must have the tools and training needed to effectively investigate and

identify cases of intimate murder.

¢ State and local agencies should explore ways to identify and collect data on non-homicide,
domestic violence-related deaths. In order to gain a true picture of domestic violence fatalities in our state,
domestic violence-related deaths, such as battered women suicides, collateral deaths and premature deaths due
to domestic violence injuries and stress, should be included in state and local data collection efforts. Identifying
and collecting data on such cases, however, is extremely challenging and would require strong commitments and
collaborations among various agencies that respond to domestic violence in the community. For counties with active
domestic violence death review teams, analysis and tracking of these cases may be performed within the review
team setting. However, data collection and analysis of these cases should be standardized and centralized on a

statewide basis.

¢ State and local agencies should explore ways to require data collection and reporting
on domestic violence from health and social services agencies. Preventing intimate murder requires
gaining a better understanding of domestic violence generally, including victims and perpetrators’ interactions with
agencies outside of the criminal justice system. Many public health, social services and shelter agencies engage in
some level of data collection and documentation on cases involving domestic violence. However, this information is
rarely shared among agencies and it is not being tracked or analyzed in any meaningful way on a statewide basis.
Further, investigation is needed to identify information that can be tracked by these agencies on a statewide basis

and to determine the feasibility of imposing data collection and reporting requirements on these agencies.
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DOMESTIC VIOLENCE DEATH REVIEW

The demand for more detailed data collection and analysis of intimate

partner murder led to the establishment of domestic violence death reviews in

California and across the nation. Although domestic violence death reviews are
The underlying goal of do-

performed affer an intimate murder has already occurred, the underlying goal

of “death review” is to prevent future homicides from occurring and ultimately mestic violence death re-

reduce the incidence of these murders in the community. view is to prevent future

homicides from occurring
To this end, general objectives of domestic violence death reviews .
and ultimately reduce the

include: (1) collecting detailed information about the history and circumstances of

T T —y incidence of these murders
particular intimate murder cases; (2) identifying agency or systemic failures that

may have contributed to a victim’s risk of murder; (3) making recommendations in the community.

for improving agency responses to domestic violence; (4) building interagency
collaboration and communication about intimate violence and murder; and
(5) increasing public and agency understanding about domestic violence

generally."

The establishment of domestic violence death reviews represents a shift
in focus among government and community agencies from protecting individual
victims and holding their perpetrators accountable, toward addressing and
improving broader systemic responses to domestic violence."® Two types of
domestic violence death reviews have developed in California: government-

sponsored death review teams and independent death reviews.

How FArR HAvE WE CoME?

Government-Sponsored Domestic Violence Death Reviews Teams

Government-sponsored domestic violence death review teams (“DVDRTs")

are typically formed on a county-wide basis and are composed of members from
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various government and community agencies that play a role in responding to
domestic violence in that community. Team members may include prosecutors,
coroners, law enforcement officers, probation and parole officers, mental
health and health care professionals, child protective service workers, victims'
advocates, batterer’s treatment counselors and representatives from community
agencies who deal with a significant population of domestic violence victims,

such as victim-witness assistance and immigration agencies."”

The multi-agency review process of DVDRTs allows for a comprehensive
examination of intimate murders. DVDRT meetings provide a confidential forum
for each agency involved in a particular intimate murder to come forward with
relevant information that can assist the team in tracking exactly what happened
in that case and how different agencies could have better protected the safety
of the victim."® Indeed, central to the mission of most DVDRTs is the creation
of a safe and collaborative environment that promotes systemic change and
improvement, rather than imposing blame on individual agencies for perceived

failures or mistakes in responding to domestic violence.!

The first DVDRTs in the U.S. were established in the early 1990s.120
DVDRTs were largely modeled after child abuse fatality review teams, which
originated in the late 1970s and were considered successful in improving
systemic responses to child abuse and neglect.'?’ Consequently, DVDRTs share
many common characteristics with child abuse fatality review teams, such as
interagency collaboration and an underlying conviction that intimate partner

murders, like child abuse deaths, are often preventable.

The Charan Investigation, mentioned in the case study at the start of
the section, was the first government-sponsored domestic violence death review
in the nation.”?? The investigation was conducted in response to the 1990
murder-suicide of Veena Charan and her estranged husband, Joseph Charan.
In this case, Veena did everything she could to protect herself from her abusive

husband. She separated from Joseph and obtained custody of their then 9 year-
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old son. She obtained a civil restraining order against Joseph. Moreover, during
the 15 months prior to her murder, Veena made numerous calls to police to
report domestic violence by Joseph against herself and other family members,

but these reports were not taken seriously by police.

Although Joseph was eventually arrested and convicted of domestic
violence, investigators failed to provide the prosecutor with complete information
about Joseph’s past history of abuse against Veena. As a result of the conviction,
Joseph was placed on probation, the terms of which included participation in
domestic violence counseling and the Sheriff’'s Work Alternative Program. On
January 15, 1990, less than two weeks after he was placed on probation,
Joseph showed up at his son’s school and shot and killed Veena before killing

himself.

The Charan Investigation was conducted by the San Francisco
Commission on the Status of Women at the request of the San Francisco
Domestic Violence Consortium.'?® In 1991, the Commission issued a report
stating its findings and recommendations from the investigation of the Charan
case. The Commission found that Veena's murder highlighted systemic problems
with the way that San Francisco’s civil and criminal justice agencies responded
to domestic violence, and that future domestic violence murders could be
prevented if significant changes were made.'?* In fact, the Commission noted
that, if Veena's domestic violence complaints had been taken seriously by law
enforcement and information about her case had been effectively communicated
between law enforcement, prosecutors and the probation department, stronger
criminal justice measures could have been taken against Joseph to prevent the

escalation of violence that led to Veena’s murder.'?5

In particular, the Commission’s investigation revealed four significant
gaps in services: (1) a lack of effective communication and coordination

between the various city agencies that deal with domestic violence cases (i.e.,

police department, municipal court, adult probation); (2) a lack of systematic
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California law authorizes
and encourages the estab-
lishment of county domes-
tic violence death review

teams.

data collection and centralized information about domestic violence cases; (3)
barriers to accessing services, including insensitivity among city agencies to
cultural and gay/lesbian issues; and (4) insufficient training on multicultural
awareness issues.’?® The Commission made over 100 recommendations for
improving agency response to domestic violence in San Francisco and then
worked with local agencies to implement their recommendations.'?” Changes
included the establishment of an inter-agency council to coordinate domestic
violence services throughout the city and the establishment of specialized
domestic violence units within local police, district attorney and probation

departments.'28

A few years later, in October 1994, Santa Clara County established
one of the first on-going, multi-agency DVDRTs, which has served as a model
for teams across the nation.'?” The Santa Clara Domestic Violence Death Review
Committee was established as a sub-committee of the Santa Clara Domestic
Violence Council.*® Since 1997, the Committee has issued annual reports
summarizing data on domestic violence murders occurring in the county each
year, analyzing trends and significant issues concerning these murders, and

making recommendations for improving local responses to domestic violence.

Growth and Standardization of County Domestic
Violence

Death Reviews

In 1995, California enacted legislation authorizing the establishment
of domestic violence death review teams in all California counties (“1995
Authorizing Legislation”).”®! Although state law does not require every county
to have a review team, it encourages the formation of such teams and sets forth

general principles and standards for their operation.'??

Penal Code Section 11163.3 describes the general objectives of county

DVDRTs to include the following: (1) identifying and reviewing domestic violence
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deaths, including homicides and suicides; (2) facilitating communication among
agencies involved in domestic violence cases; and (3) reviewing agency
involvement in domestic violence incidents to develop recommendations aimed

at reducing the incidence of domestic violence in the community.'*

The growing number of DV-
DRTs in California has led

Section 11163.3 also lists categories of professionals who should be
included on county DVDRTs, including forensic pathology experts, coroners,
prosecutors, law enforcement personnel, medical professionals, battered to a growing need among
women'’s advocates, and representatives from child abuse agencies.’** Moreover, counties for guidance on
Section 11163.3 authorizes counties to develop protocols and written reporting .

how to effectively carry out

procedures to assist coroners and others who perform autopsies in identifying

team objectives.
whether a person had been a victim of domestic violence prior to death and !

whether domestic violence was the actual cause of death for a victim.3

The number of county DVDRTs in California grew with the passage of
the 1995 Authorizing Legislation. Currently, there are at least twenty-four (24)
counties in California that have on-going, formalized DVDRTs."*¢ The growth
of DVDRTs led to a growing need among counties for guidance on how to
effectively carry out the objectives articulated in Penal Code Section 11163.3.
Areas of particular concern included general protocol development, data

collection, and confidentiality issues among team members.

GENERAL PrOTOCOL DEVELOPMENT

The 1995 Authorizing Legislation required the California Attorney
General’s Office to create a statewide protocol to assist counties with developing
and implementing DVDRTs.'¥” Shortly after the 1995 legislation was enacted,
the Attorney General’'s Office and Department of Health Services began
gathering information for the statewide protocol by conducting focus groups
with professionals involved in domestic violence prevention and response, and

meeting with existing domestic violence death review teams.'*® In addition, in
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1998, the Attorney General’s Office established a Domestic Violence Death
Review Protocol Advisory Committee (“Protocol Advisory Committee”) to assist

the office with defining the statewide protocol.*?

Published in 2000, the statewide protocol provides guidance to
counties in the following areas: team goals, team membership, case review,
confidentiality, data collection and policy recommendation development.'*® The
protocol outlines state law standards in each of these areas and supplements
these standards with recommended practices developed by the Protocol Advisory
Committee. With regard to team membership, for example, the protocol states
that, in addition to the list of core team members set forth in Penal Code Section
11163.3 [i.e., forensic pathology experts, coroners, prosecutors, law enforcement
personnel, efc.), Protocol Advisory Committee members recommended having
professionals such as probation officers, judges, and rape crisis advocates
on county DVDRTs.""" The statewide protocol also includes an appendix of
important resources for teams, such as sample confidentiality agreements and

data collection forms.'42

The statewide protocol is not mandatory, but rather, is intended as a
guide for existing and future DVDRTs.'4* County review teams are free to develop
their own mission statements, protocols, and forms in conformance with state law.
This flexible structure has the benefit of allowing counties to tailor their review
team in a way that best meets their community’s needs. However, divergence in
strategies and procedures among teams may make it difficult to gather uniform,

statewide data on domestic violence deaths.

In addition to developing the statewide protocol, in 2002, the Attorney
General’s Office held two regional conferences for California DVDRTs.'*4 These
conferences provided a valuable opportunity for teams to share information
about strategies for conducting death reviews, important trends and risk factors
identified through local death reviews, and recommendations for preventing

future domestic violence deaths.'*> However, due to budget restraints, the Attorney
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General’s Office has no current plans to hold additional regional conferences
in the future.'¢ The office does hope to produce an on-line newsletter for teams,
as well as a team listserv, both of which will better enable teams to share

information and resources.'¥”

, o , , . Although  DVDRTs  track
The National Domestic Violence Fatality Review Initiative (NDVFRI) has

also served as an important resource for DVDRTs.*® The NDVFRI is funded and analyze critical data
by a grant from the U.S. Department of Justice’s Office on Violence Against on local domestic violence
Women."*? NDVFRI provides technical assistance, training and resources for deaths, there are currently

DVDRTs throughout the country. In addition, each year, the NDVFRI holds a . .
no minimum, statewide data

national Domestic Violence Fatality Review Conference to help foster the growth
o o collection standards for lo-
and development of local teams. The California Attorney General’s Office

encourages county teams to attend these annual conferences.'® cal teams.

Daa CollecTioN

Another purpose of the 1995 Authorizing Legislation was to create a
“body of information to prevent domestic violence deaths.”!*! Section 11163.5,
which was enacted as part of the 1995 legislation, authorizes the California
Department of Justice (“CADQO)J") to issue an annual report analyzing state and
local data on domestic violence deaths, including the data collected by local
DVDRTs.'2 To this end, Section 11163.5 authorizes the CADQ)J to establish
minimum data collection standards for DVDRTs in order to better assess the data

collected by local teams on a statewide basis.'*®

Although more than 10 years have passed since the enactment of Penal
Code Section 11163.5, the state has not been successful in creating a statewide
“body of information” on domestic violence deaths. Moreover, the CADOJ has
yet to issue a report analyzing state and local data on domestic violence deaths.

The delay in achieving these goals may be attributed, in part, to the difficulty of

standardizing and coordinating state and local data collection efforts. Indeed,
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although the CADO) intends to develop a standardized data collection form for

county DVDRTs,'>4 there are currently no minimum data collection standards for

local teams.

In 1999, Penal Code Section 11163.6 was enacted to ensure more

consistent and uniform data collection by county death review teams. Section

11163.6 promotes standardized data collection by defining what qualifies as a

“domestic violence death” for purposes of conducting local domestic violence

death reviews.'>® Pursuant to Section 11163.6, county review teams may, but are

not required to, consider the following deaths in conducting their reviews:

Deceased was murdered by an intimate partner;'%¢

Deceased committed suicide and was a victim of domestic
violence committed by an intimate partner;

Deceased committed suicide affer murdering an intimate partner;

Deceased murdered an intimate partner and was then killed in
connection with the domestic violence incident;

Deceased was the child of the victim and/or perpetrator of a
domestic violence homicide;

Deceased was an intimate partner of the domestic violence
perpetrator’s intimate partner;

Deceased was a law enforcement officer, emergency medical
personnel, or other agency representative responding to a
domestic violence incident;

Deceased was a family member of the domestic violence
perpetrator, other than those identified above;

Deceased murdered a family member, other than those identified
above; and

Deceased is someone who is not included in one of the above
categories, but whose murder was related to domestic violence.



Data Collection and Death Review Chapter Eight 265

Section 11163.6 allows a wide range of murders and suicides to be
reviewed by county DVDRTs. However, because Section 11163.6 does not require
that local teams use its expansive definition of “domestic violence death,” these

provisions, while instructive, do not guarantee that teams are utilizing uniform

definitions in selecting and reviewing cases.

DVDRTs must balance their

interest of conducting ef-

ONFIDENTIALTY |SSUE . .
c oo fective and comprehensive

case reviews with the com-
Confidentiality is critical for the effective operation of county DVDRTs.

. ST , munity’s interest in ensurin
Without a safe and confidential environment, team members may be reluctant or Y 9

A
unable to share their agency’s information about a particular case or speculate that the team’s efforts do not
about how agency omissions and/or failures may have contributed to the unlowfully infringe on a per-

e 157 . T . , .
victim’s risk of murder.'” Even with a confidential environment, however, a team’s son’s or agency’s privacy
authority to gather and assess information about a case is not without its limits. bt
rights.

Teams must balance their interest of conducting an effective and comprehensive

case review with the community’s interest in ensuring that the team’s efforts do

not unlawfully infringe on a person’s or agency’s privacy rights.

There are generally two levels of confidentiality when it comes to a
team’s case review process: team confidentiality and member confidentiality.'s8
Team confidentiality covers all communications and activities that occur during
a team meeting.'®” Member confidentiality applies on an individual level, and
requires that each team member keep specific case information confidential and
not discuss this information with anyone outside the group, including others in

their member agency.’®®

The 1995 Authorizing Legislation addressed confidentiality issues
for DVDRTs by enacting Penal Code Section 11163.3(e) which states that all
communications and documents shared within, or produced by, a DVDRT
relating to a case review are confidential and, therefore, are not subject to

disclosure or discoverable by a third party.’e’ The same privilege applies to
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communications and documents shared between a third party and a DVDRT
relating to a case review.'? In addition, recommendations developed by a
DVDRT may be publicly disclosed only when a majority of death review team

members agree on publishing the recommendations.’¢®

In 1999, Penal Code Section 11163.3 was amended to further clarify
confidentiality rules concerning a DVDRT's case review process.'** Penal Code
Section 11163.3(f) specifically authorizes agencies that are members of a DVDRT
to share information their agency has about a particular victim or case under
review with other team members, even if the information is otherwise deemed
to be confidential or privileged. For example, if a team member represents a
battered women'’s shelter at which the victim subject to review had previously
sought assistance for domestic violence, Section 11163.3(f) allows that team
member to share his/her agency’s records concerning the victim with the DVDRT,
despite the fact that such records may be prohibited from disclosure under the
domestic violence victim-counselor privilege (Evidence Code Sections 1037, et
seq.). Section 11163.3(f) states that information disclosed by a member agency

to the team under these circumstances is confidential.

Penal Code Section 11163.3 (g), which was also enacted in 1999,
allows DVDRTs to make written requests to third party agencies for information
relating to a case review, including that which is confidential or privileged under
state law.'> Pursuant to Section 11163.3(g), information requested by a team

may include the following:

®  Medical information;
¢ Mental health information;

e Information concerning a report or investigation of elder abuse,
except for the identity of the person who made the report;

* Information concerning a report or investigation of child abuse,
except for the identity of the person who made the report;
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Criminal history and criminal offender information;

* Information concerning mandated reports by health practitioners
of injuries inflicted by a firearm or assaultive or abusive conduct,
including information concerning whether a physician referred the
injured party to local domestic violence services as recommended
under state law;

* Information in juvenile court proceedings;
* Information maintained by the family court;

* Information provided to probation officers in the course of their
duties, including, but not limited to, the duty to prepare reports;
and

e In-home supportive services records, unless federal law prohibits
the disclosure of such records.

The broad range of information that DVDRTs are authorized to request
pursuant to Penal Code Section 11163.3(g) is among the most expansive in the
nation.'®® However, DVDRTs cannot compel individuals or agencies to provide

them with the information described above.

The California Attorney General’s statewide protocol recommends
having DVDRT members and guests sign a confidentiality agreement at the
beginning of every meeting that sets forth the team’s confidentiality rules.'”
The protocol further recommends that members and guests also be verbally
reminded at the beginning of each meeting that information shared or discussed

during the meeting cannot leave the room.'¢8

The only exception to the confidentiality agreement recognized by the
statewide protocol involves the rare situation where a prosecutor learns new
information during a team meeting that he/she is constitutionally mandated to
disclose to the defense in a case where the perpetrator is awaiting trial or has

already been convicted.'®® All other breaches of confidentiality should result, at

a minimum,”? in the offending member being removed from the team."”!
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Annual reports from DVDRTs
summarize data on county
domestic violence deaths,
analyze trends or patterns
illustrated by this data, and
list the team’s recommenda-
tions for improving local
responses to domestic vio-

lence.

Key Findings From Domestic Violence Death Review

Teams: Annual Reports

Annual reports are one of the most important products of DVDRTs. These
reports summarize the data collected from the team’s review of county domestic
violence deaths during the prior year, analyze trends or patterns illustrated by
this data, and list the team’s recommendations for improving local responses to
domestic violence. Included below is a summary of important highlights from

some of the most recent annual reports issued by DVDRTs in California.

Santa Clara County DomesTic Violence DeatH RevieEw COMMITTEE

The Domestic Violence Death Review Committee of the Santa Clara County
Domestic Violence Council issues an annual report at the end of each calendar
year. The Committee’s most recent annual report reviews six (6) domestic violence

deaths occurring in Santa Clara County in 2004.172

Key Findings

Key findings included, but were not limited to, the following:

® Only six (6) domestic violence deaths (2 homicides, 1 homicide/
suicide, 2 suicides after an attempted homicide) occurred in the
county in 2004, which represented a dramatic decrease from the
twenty-one (21) identified cases that occurred the year before.
The Committee attributed this decrease to a number of factors,
including increased reporting of domestic violence incidents,
improved responses by law enforcement and prosecutors,
increased community awareness of domestic violence,
and member agency’s application of what they learn from
participating in the Committee fo their every day work;

® People close to the victims and perpetrators of the murder knew
that something was seriously wrong in the relationship, but did
nothing to intervene;
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* Perpetrators of fatal domestic violence shared common
characteristics which included making prior threats of murder or
suicide, exhibiting signs of anger or depression, perpetrating prior
physical violence against the victim or a prior intimate partner,
and engaging in highly controlling and obsessive behavior
against the victim; and

e Domestic violence deaths occurred in nearly every jurisdiction
in the county and involved different racial and socio-economic
groups. Individuals from middle and upper-middle classes made
up the majority of deaths.'”?

Policy Recommendations

As a sub-committee of the Santa Clara Domestic Violence Council,
the Committee makes its recommendations directly to the Council. Policy
recommendations made by the Committee to the Santa Clara Domestic Violence

Council included, but were not limited to, the following:

* Encourage community members to report domestic violence;

e Continue to educate the public about domestic violence issues,
including ethnic minority and immigrant communities;

e Continue to encourage victims to obtain restraining orders;

* Promote legislation requiring all mental health professionals to
have domestic violence education;

* Encourage local school districts to develop curriculum addressing
domestic violence, dating violence and stalking; and

e Continue to educate the public about gun restrictions for domestic

violence offenders.74

SaN Dieco County DomesTic VIOIENCE FATALTY Review TEam

The San Diego County Domestic Violence Fatality Review Team

(“SDDVFRT”) was established in 1996 and issued its first report in 2001. The
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SDDVFRT's most recent annual report reviews twenty-five (25) cases occurring
in 2002 and 2003 and combines these findings with findings from previous
SDDVFRT case reviews, analyzing a fotal of sixty-one (61) domestic violence

fatalities occurring from 1997 to 2003.7

Key Findings

Key findings included, but were not limited to the following:

e The SDDVFRT identified the following eight (8) major risk factors
for domestic violence lethality (listed in order of importance):
history of domestic violence, access to firearms, victim ended
the relationship prior to death, alcohol and/or drug abuse in
the relationship, mental health issues in the relationship, suicidal
tendencies, death threats against victim by perpetrator, and victim
obtained a restraining order prior to death;'7¢

e Firearms were used in 44 percent of fatalities, including
suicides;'””

* In 43 percent of the cases, victims did not access any services

or receive support from the criminal justice system prior to their
death;'”® and

e A total of 52 children were impacted by the death of one or both
of their parents, with 12 children actually witnessing the murder
of their parent(s) and 4 children being the first ones to find the
victim’s body.'”?

Policy Recommendations

The SDDVFRT focused the recommendations in their 2004 Report on
“access to firearms” due to the high percentage of cases (44 percent) in which
firearms were used to perpetrate a homicide or suicide. They recommended that
agencies (i.e., courts, law enforcement, prosecution and probation) be more

proactive in ensuring that domestic violence offenders subject to court-ordered



Data Collection and Death Review

Chapter

Eight

271

gun restrictions actually relinquish their weapons, including taking the following

steps:

* Law enforcement should inquire if there are weapons in the
home and if the weapons were used in the incident, as well as
confiscate any weapons found at the scene of a domestic violence
incident;

e A registered firearms check should be made at the first court
hearing in a domestic violence case and, after conviction,
court orders should require that the defendant show proof of
relinquishment of firearms as a condition of probation;

e A registered firearms check should be made in a domestic
violence restraining order proceedings upon the entry of an order
after a hearing. The firearms registration information should be
included in the restraining order; and

* Local courts, law enforcement and prosecutors should work
together to develop and implement standardized policies
and procedures for the safe relinquishment and destruction of
weapons. '8

The SDDVFRT also made recommendations for improving their case review
process, including placing a greater focus on attempted domestic violence
murders and suicides with a history of domestic violence, conducting follow-up
services for children who have lost their parent(s) due to a domestic violence
fatality and refining their case investigative reports to be more inclusive of

lethality risk factors.'®!

SAcRAMENTO CouNTY DomesTIC VIOLENCE DEATH ReviEw Team

The Sacramento County Domestic Violence Death Review Team
(“SCDVDRT") is a sub-committee of the Sacramento County Domestic Violence
Coordinating Council. The SCDVDRT was established in 1998 and issued its
first annual report in 2000. lts most recent report reviews six (6) cases occurring

from November 2002 to September 2003 and combines these findings with the
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findings from previous SCDVDRT case reviews, analyzing a total of thirty-one

(31) cases occurring from 1993 through September 2003.'82

Key Findings

Key findings included, but were not limited to, the following:

e There was a history of domestic violence in virtually all of the
thirty-one (31) reviewed cases; '

e There were a disturbing number of cases in which the victim had
previous contact with agencies (e.g., law enforcement, courts,
probation, child protective services, etc.), but still lost her life;'84

e Of the six (6) cases occurring from November 2002 to September
2003, eleven (11) children were exposed to domestic violence,
with one child dying after a premature birth due to injuries cause
in utero;'®

*  Two of the six (6) victims killed from November 2002 to
September 2003 were pregnant at the time of their murder;'8
and

® There is a serious shortage of shelter beds available to domestic
violence victims.'®”

Policy Recommendations

The SCDVDRT's policy recommendations, which were presented to the
Sacramento County Board of Supervisors and the Sacramento County Domestic

Violence Coordinating Council, included the following:

® The County should seek outside funding to implement model
guidelines for effectively intervening in domestic violence and
child maltreatment cases;'88

* The County should seek ways to raise public awareness about the
impact of domestic violence on children;
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The County should seek funds to increase shelter bed capacity;'®?

® The County should encourage all service providers to explore
the implementation of lethality assessments to better identify
and address the safety needs of families experiencing domestic
violence;'?° and

e The County should explore the idea of funding support staff for
the SCDVDRT to increase the team’s ability to collect and analyze
data on domestic violence fatalities. '’

Contra Costa County DomesTic VIolENCE DeaTH Review TEam

The Contra Costa County Domestic Violence Death Review Team
(“CCDVDRT”) was established in 1998 and issued its first annual report in
2000.1%2 The CCDVFRT’s most recent annual report bases its analysis on the
team’s review of 38 deaths occurring from 1997 through 1999, only twenty (20)

of which were determined to be domestic violence deaths.'??

Key Findings

Key findings included, but were not limited to, the following:

® The time of separation is the most dangerous time in the

relationship; '

* Firearms were used in the majority of homicides and suicides in
domestic violence cases; %

e Domestic violence deaths are not confined to any specific region
or specific ethnic/cultural group in the county;'%

e  Children remain both direct and indirect victims of domestic
violence;

e The majority of individuals involved in the reviewed cases were
not known to have sought services from public or private domestic
violence service agencies; and
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e A majority of deaths involved individuals who were neither subject

to or protected by restraining orders.'?””

Policy Recommendations

Policy recommendations included, but were not limited to, the following:

e All people working with individuals in violent relationships should
be aware of the potential for lethality during separation and
promote the development of safety plans in such situations;

®  When restraining orders are in place and/or arrests occur,
firearms should be confiscated whenever possible;

e  Community outreach, education and services must reflect the
cultural/ethnic diversity of the County;

e The safety and welfare of children should be assessed and
documented in all domestic violence incidents;

®  Government and private agencies must continue to develop and
implement methods for identifying and coding cases involving
domestic violence; and

e Public and private agencies that provide domestic violence-related
services should be provided with ongoing fiscal and political
support.'?®

The fact that various DVDRT annual reports make the same findings and
recommendations for improving legal and community responses to domestic
violence underscores the need for improved statewide coordination of data
collected by the local DVDRTs, as well as collaborations aimed at implementing

county recommendations on a regional and/or statewide level.
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Independent Domestic Violence Death Reviews

Independent domestic violence death reviews are conducted by private

individuals or grassroots advocacy groups that have no connection to government

supervision or funding. Independent reviews typically do not operate within

. . o _ Independent reviews were
a team setting or have the benefit of open communication and cooperation

with government agencies, such as local police departments and prosecutor’s developed largely in re-
offices. Rather, these reviews tend to involve more individualized investigative sponse to the belief among
work, including combing through public records and conducting interviews with victim’s advocates that gov-

the families and friends of the victim and perpetrator.'?? .
ernment-sponsored reviews

fail to promote open and
Independent reviews were developed largely in response to the belief

among victim’s advocates that government-sponsored reviews fail to promote open meaningful evaluations of

and meaningful evaluations of domestic violence deaths. Because government- domestic violence deaths.

sponsored reviews are conducted primarily by the very agencies that may
have, in fact, contributed to the victim’s risk of murder, some advocates believe
that such reviews involve inherent biases and conflicts that inhibit true agency
assessment and reform. In fact, independent death reviews are often conducted
as a form of grassroots advocacy when local criminal justice agencies have
failed to take action or make adequate reforms after a particularly egregious

intimate murder occurs in a community.

Independent reviews of domestic violence homicides by grassroots
advocacy groups began to surface as counties first experimented with DVDRTs
in the mid-1990s. Two organizations that were responsible for conducting some
of the first independent reviews of domestic violence homicides in California
are the Purple Berets and the Women's Justice Center. Over the past decade,
these organizations have worked together and separately to produce more
than a dozen independent reviews of domestic violence deaths in Northern

California.200
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The Purple Berets and the Women's Justice Center describe the two
primary goals of conducting an independent review as: (1) humanizing the
victim and (2) exposing the ineffectiveness of local agency responses to domestic
violence.?”" Unlike DVDRTs, these organizations do not keep the detailed
information that they gather about a case confidential. To the contrary, they
publicize this information in order to incite public outrage and action by directly
and unabashedly pointing out problems with how specific agencies respond to
domestic violence.?°? In fact, the Purple Berets and Women's Justice Center have
advocated for reforms in local agency responses to domestic violence by using
case information to organize media campaigns, lobby for local and statewide
policy changes, make direct pleas for reforms to public officials and offending

agencies, and stage public demonstrations.?%

The most noted campaign conducted by the Purple Berets and Women's
Justice Center involved the murder of Maria Teresa Macias by her husband,
Avelino Macias. On April 15, 1996, Teresa was shot in the head and killed by
Avelino as she and her mother arrived for work. Avelino then shot and seriously
injured Teresa’s mother before shooting and killing himself.?°4 Advocates from
the Purple Berets and Women'’s Justice Center became interested in the case
after reading about the murder-suicide in a local newspaper.2°> Within a few

days, they began a month-long investigation into the history of Teresa’s case.

The Purple Berets and Women's Justice Center searched court documents
and conducted interviews with family members, friends, and other witnesses to
produce a detailed chronology of events leading up to Teresa’s murder.?% The
chronology documented Teresa's repeated attempts to seek help from government
and community agencies for domestic violence by Avelino. In the year prior to
her murder, Teresa fled to a battered women'’s shelter with her children, solicited
the help of family members, friends and counselors, obtained a restraining order
against Avelino, and contacted law enforcement more than 20 times to report

stalking, violence and restraining order violations by Avelino.?”
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The Purple Berets and Women'’s Justice Center organized a memorial vigil
for Teresa where they announced the results of their investigation, including
detailing the history of law enforcement’s failure to protect Teresa.?°® This event
ignited a public campaign aimed at putting pressure on local law enforcement
and prosecutors to institute reforms addressing the failures evidenced by Teresa's
case.??? In addition, the organizations used the information gathered through
their investigation to point out inaccuracies in law enforcement and prosecutor’s
accounts of their prior contacts with Teresa. For example, when then Country
Sheriff Mark Ihde told the media that his office had no records of Teresa'’s
restraining order, the Purple Berets published an article countering this statement
with information from witnesses who confirmed that Teresa delivered a copy
of her restraining order to the Sheriff’s substation soon after it was issued and
that she would always show a copy of her order to sheriff deputies when they

responded to her calls for assistance.?'®

Ultimately, the organizations used their information on the Macias
case fo file a federal civil rights lawsuit against the Sonoma County Sheriff’s
Department for failing to adequately respond to Teresa’s complaints of domestic
violence by Avelino. The lawsuit resulted in a landmark Ninth Circuit Court of
Appeal decision recognizing that domestic violence victims have a constitutional
right to non-discriminatory police services, as well as a $1 million settlement for

Teresa's family.?"

In addition to conducting their own investigations, both the Purple Berets
and the Women's Justice Center also encourage private individuals to conduct
independent reviews of domestic violence murders involving women they know
or women in their community. Both organizations have even developed step-
by-step investigation guides for conducting an independent review.?'? These
guides include information on how to research public documents, strategies
for conducting personal interviews, and tips for documenting findings from the

investigation.?' Further, the organizations advise individuals on how to publicize

214

and advocate for reforms concerning their findings.
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Independent domestic vio-
lence death reviews are a
valuable complement to the

reviews performed by coun-

ty DVDRTs.

Independent reviews are a valuable complement to the reviews performed
by county DVDRTs. As mentioned above, because county DVDRTs are government
agency-driven, much of the information discovered and shared during team
meetings is confidential, not to be shared with the general public. Independent
reviews empower communities and individuals to take matters into their own
hands by investigating and publicizing what went wrong in a particular
case. In fact, even the National Domestic Violence Fatality Review Initiative
has recognized the value of, and need for, more grassroots investigations of

domestic violence deaths.?'s

WHERE ARE WE Now?

CWIC conducted interviews with both county DVDRTs and organizations
that conduct independent death reviews to gain insight info the current status of

domestic violence death review in California.

Government-Sponsored Domestic Violence Death Review Teams

There are currently 24 county DVDRTs in California.?’® CWLC surveyed
ten (10) DVDRTs, covering both urban and rural counties, in order to assess
current practices and gather feedback on possible improvements from teams.
Questions were posed to the Chairs of the DVDRTs and covered issues such as
team organization and structure, areas of strength, suggestions for improvement,

and current frustrations.2'”

Team Establishment

® The establishment of county DVDRTs was often community driven.
Most teams (9 out of 10) established their DVDRT due to the

individualized efforts of government agency representatives (i.e.,
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Team

prosecutors, health department directors, etc.) and/or advocates
who were currently working in the domestic violence field, or
in response to community events, such as the establishment of a
county domestic violence council or the occurrence of an egregious
intimate partner murder. Only one team formed solely due to the

1995 Authorizing Legislation.

All teams had a written protocol, with the majority of teams (6 out of

10) copying the statewide protocol or another county’s protocol.

Membership

The number of team members on each DVDRT depends largely on
the size of the county that the team represents. Smaller counties
reported having anywhere from 7 to 12 team members, while

larger counties reported having as many as 27 members.

Agencies represented on the 10 surveyed DVDRTs include the
following: law enforcement (i.e., local police, county sheriffs and
state highway patrol officers), district attorneys, city attorneys, county
counsel, coroners, probation officers, family court personnel, family
law attorneys, criminal defense attorneys, victim-witness assistance
representatives, child protective services representatives, public
health workers, mental health professionals, military personnel,
battered women advocates and shelter workers, sexual assault
advocates, and community advocates specializing in public policy,

immigration and gay/lesbian issues.

Most DVDRTs teams (7 out of 10) feel that all relevant agencies
were adequately represented on their team. Only 3 teams

identified a need for greater depth and diversity of involvement on

The establishment of county
DVDRTs was often commu-

nity driven.
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Most DVDRTs do not have
any source of funding to

suppport their work.

Team

Case

the team, particularly with regard to family members of the victim,
medical professionals (e.g., representatives from local hospitals,
health care workers, etc.) and community advocates who represent
marginalized groups, such as the gay/lesbian, disabled and

immigrant communities.

Almost all of the teams (9 out of 10) feel that the DVDRT functions
well in bringing in new domestic violence agencies as team
members and guests, when needed. Five (5) of the teams attributed
their success in this area to the fact that there are generally strong
working relationships among all local domestic violence-related

agencies in their community.

Funding

Most (7 out of 10) DVDRTs do not have any source of funding to
support their work. Rather, team members participate on a volunteer
basis as part of, or in addition to, their regular job duties. Two (2)
teams have their costs absorbed by the county, and one team has a
coordinator who is funded to spend up to 5 percent of his/her time

on team activities pursuant to a federal grant.

Selection

A majority of teams (6 out of 10) identify cases by having local
agencies [i.e., law enforcement, coroners offices, district attorney
offices, and probation departments) flag suspected domestic
violence deaths for review by the team. Four (4) teams review all
deaths that have occurred in the county to see whether they qualify
as a domestic violence death, without utilizing any initial screening

process. One of these teams has reviewed all county deaths dating
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Case

back 18 years. Having an initial screening process for selecting
cases was especially critical for teams from large counties where,
due to their large populations, it would be impossible for these
teams to review every domestic violence death, let alone every

death, in their county.

The types of domestic violence deaths reviewed by each team varied
among counties. With regard to domestic violence homicides, half
of the teams (5 out of 10) have a policy of only reviewing “closed
cases” in which all the parties have died (i.e., murder-suicides) or
all civil and criminal proceedings involving the case are completed,
though some teams do not wait until all criminal appeals are
exhausted before starting their review. Two (2) teams have more
flexible “closed case” policies that allow them to review deaths in
pending criminal cases, if needed, and 3 teams have no policy
one way or the other. Only 3 teams also review individual suicides
where there has been a history of domestic violence, and only one
team reviews blue suicides?'® and domestic violence-related fatal

accidents in addition to the above deaths.

Four (4) out of 10 teams are planning to expand the range of
domestic violence deaths that they review to include cases such as
suicides with a history of domestic violence, attempted domestic

violence homicides, and domestic violence-related fatal accidents.

Review Process

Most teams meet on a monthly basis. Only one team met less often
due to the fact that their county only experienced a few domestic
violence deaths each year. Teams reported that participation at any
given meeting fends to fluctuate due to the fact that many members

participate on the team in addition fo their other job functions.

The range of domestic vio-
lence deaths reviewed by
each DVDRT varies among

counties.
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Most teams make it a point
to consider and quantify
cultural factors, race and
sexual orientation in their

analysis of cases.

All 10 teams use a confidentiality agreement which they have
members and guests sign before each meeting. All teams feel that
the use of confidentiality agreements is beneficial to the review

process.

A majority of teams (6 out of 10) gather case information by
having team members bring relevant information and research
from their respective agencies to team meetings that relates to the
case subject to review, as well as contacting non-member agencies
for information, when needed. Two (2) teams designate a specific
person on the team to collect information from agencies on cases.
One team had members review and give input on the coroner’s
report during a case review meeting. For 4 of the teams, the
DVDRT Chair was responsible for doing the majority of work and
research for case reviews. Finally, two (2) teams had the person
who investigated or prosecuted the case present the case to the

team for review.

Although no agency may be compelled to produce case-related
information, all teams reported that they generally function well in
obtaining information for their reviews. They attributed this success
to good working relationships between agencies, coupled with
guarantees of confidentiality. However, several (3 out of 10) teams
identified difficulties in getfting access to shelter information and

information from family members of victims and perpetrators.

Eight (8) of the 10 teams made it a point to consider and quantify
cultural factors, race and sexual orientation in their analysis of
cases. However, one of the teams that did not consider these factors
has only experienced cases of domestic violence murder between

white husbands and wives in their county.
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e Teams reported the following trends from their recent case

reviews:

Increase in the involvement of children in domestic
violence homicides and murder-suicides; increase in

extremely heinous and brutal murders;

Most teams use a standard
Increase in domestic violence deaths among immigrant
communities; data collection form to gath-

. er and document case infor-
Several teams reported that murder-suicides were the most
common form of domestic violence deaths in their county; mation and issue annual or

Noticeable connections between intimate murders and bi-annual reports assessing
elder abuse; and

this data.

Some teams reported overall decreases, while others
reported increases, in the number of domestic violence
deaths in their county.

Data Collection and Reporting

* Nine (9) of the 10 teams use a data collection form for gathering
and documenting case information. One team documents its data in
a timeline format, and another team uses meeting notes to compile

information.

® Four (4) of the teams felt that having standardized data collection
forms for DVDRTs would be beneficial for ensuring consistent and
accurate data and reporting among teams. Only one team strongly
felt that each county should have their own unique, specialized data
collection forms that reflect what is most important and relevant to

that particular community.

e Almost all of the teams (9 out of 10) compile and assess their data

in an annual (or bi-annual) report.
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Only 3 out of 10 teams are either currently using or developing a

local a database for their DVDRT data.

Three (3) of the teams conduct community education and outreach
regarding data, findings and recommendations from their case

reviews.

DVDRT Successes

Teams identified the following major successes:

Noticeable decreases in the number of domestic violence homicides

in their county;
Increased dedication and accountability among county agencies
in examining their own practices for responding to domestic

violence;

Improvements in how individual team members carry out their duties

in the field, based upon what they learn during team meetings;

Increased outreach among county agencies to Native American

and Latino groups;

Improved working relationships among county agencies;

Successful implementation of DVDRT recommendations; and

Increased community awareness about the complexity of domestic

violence relationships.
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DVDRT Frustrations and Recommendations for Improving
DVDRT Operations

Teams identified the following frustrations concerning the operation

of the DVDRT:

Lack of sufficient funding;
Lack of sufficient time to dedicate to each case review;

Difficulties in accessing family court and shelter
information, and lack of involvement by victim/perpetrator
family members in the review process;

High turnover of team members resulting in more
inexperience and less dedication among team members;

Difficulties in scheduling regular meetings due to schedules
and workloads of team members; and

Team members lacking the full support and commitment
from the leaders of their agencies.

Most teams (8 out of 10) felt that it would be beneficial to
local prevention efforts if the data collected by county DVDRTs
is centralized on a statewide basis. Some of the reasons for
centralizing DVDRT data included using the information to support
local or legislative reforms and gaining additional insight into “risk
factors” for domestic violence deaths. However, teams stressed the
importance of ensuring that counties have the freedom to tailor their
data collection practices and responses to meet their community’s
unique needs. Teams also stressed the importance of analyzing,
rather than merely collecting, statewide data and making both

county and statewide data accessible to the public.

Most teams felt that it would
be beneficial to centralize
the data collected by county
DVDRTs on a statewide ba-

Sis.
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Seven (7) out of 10 teams felt that regular regional and/or state
meetings would be the most important way to improve DVDRT
communication and information-sharing among teams, particularly
if funding was available for teams to participate in these meetings.
Four (4) teams felt that electronic list servs and/or newsletters would

also be beneficial and more cost-effective.

Teams felt that the actual implementation of DVDRT recommendations
was one of their biggest challenges and that significantimprovements
could be made concerning DVDRT follow-up on recommendations,
as well as concerning the willingness among the leaders of member

agencies fo cooperate in implementation.

DVDRT Recommendations for Improving Legal and

Community Responses to Domestic Violence

Teams made the following recommendations for improving legal and

community responses to domestic violence:

Increase domestic violence intervention andeducation forelementary,
middle and high school aged youth, including additional services

for children who have been exposed to domestic violence;

Increase anger management services and resources for youth;

Increase community education on domestic violence, including
education aimed at increasing reporting by informing family,
neighbors, friends, employers and co-workers, etc. about the risk

factors for domestic violence homicide;

Increase training on domestic violence for law enforcement and

judges;



Data Collection and Death Review

Chapter

Eight

287

e Transform the language concerning domestic violence from being a

“woman's issue” to a “human rights” issue;

* Improve “firstresponse” to domestic violence calls by local agencies,

including reports of child abuse;

e Improve policies and procedures within hospitals for screening for
domestic violence, and increase training on domestic violence for

emergency medical personnel;

® Develop protocols for law enforcement and child welfare agencies
concerning the co-occurrence of domestic violence and child

abuse;

* Increased outreach to communities with language and other barriers

to accessing services; and

e Establish more proactive policies and practices aimed at removing

firearms from domestic violence offenders.

Independent Domestic Violence Homicide Reviews

CWIC surveyed the directors of the two primary organizations that

currently conduct independent domestic violence death reviews in California (the

Purple Berets and Women'’s Justice Center) to assess the current practices and

concerns of organizations and individuals involved in independent reviews.

Establishment of Independent Review

® Both organizations began conducting grassroots, independent

reviews of domestic violence murders in response to a particularly
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Independent domestic vio-
lence death reviews are not
supported by government

funding or resources.

heinous case that occurred in their county that involved a long
history of reported domestic violence by the victim. At the time of

this murder, there was also no established DVDRT in their county.

e Prior to their review of this murder, both organizations had
completed numerous investigations of non-fatal domestic violence

cases involving faulty law enforcement and prosecutor responses.

Funding of Independent Reviews

® Both organizations are funded purely by private donations and
grants. Neither organization receives any local, state or federal

government funding.

® Both organizations cite their lack of financial and other ties to
government as contributing to a more advocacy-based, and less

government-biased, review of domestic violence deaths.

Case Selection

¢ Independent reviews are conducted on an ad hoc basis, and the
decision about whether a case will be subject to review is motivated

by the personal choice of the reviewer.

* Independent reviews primarily involve domestic violence homicides
and murder-suicides, as opposed to individual suicides and domestic

violence-related fatal accidents.

®  Most often, reviewers have a personal connection to the case (i.e.,
are a friend or relative of the victim) or have read news articles
about a case that highlights a history of agency inaction concerning

domestic violence.
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Case

Like government-sponsored reviews, the number of cases that an
organization or individual is able to independently review depends

largely on their available time and financial resources.

Review

Independent reviews are conducted on an individual, rather than a
team, basis. Sometimes the person conducting the review will have
the help of other people, but no formalized team structure exists for

conducting such reviews.

Both organizations provide written protocols and guidelines
for conducting independent reviews on their websites, and use
these protocols/guidelines in conducting their own reviews. The
protocol/guidelines were composed from the personal experience
of the organizations’ directors in investigating domestic violence

homicides.

Reviews often start with a search of public records. Although there
is generally no “closed case” policy for conducting an independent
review, a search of public records is typically more effective after a

criminal trial has been completed.

Independent reviewers use confidentiality agreements in conducting
interviews with witnesses, agency representatives and public
officials in order to ensure that they are getting complete information
about the case, as well as to maintain their credibility and working

relationships with those involved in the case.

Like DVDRTs, independent
reviewers utilize written pro-
tocols and confidentiality
agreements to conduct their
domestic violence death re-

views.
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Independent reviewers use
the data gathered from their
case reviews to advocate

for systemic reforms.

Data Collection and Reporting

The information gathered from an independent review is typically
documented in a written narrative and/or chronology detailing

events leading up to the murder/murder-suicide.

Both organizations have used the information gathered from their
reviews fo advocate for systemic reforms by organizing public
demonstrations, conducting media campaigns about the case, filing

complaints with offending agencies, and filing civil rights lawsuits.

Due to the relatively small number of independent reviews, as well
as individualized styles of reporting, centralizing the data collected
from these reviews is not a major concern of independent reviewers.
However, one organization suggested that centralizing government
data on these murders would be beneficial assuming that these
deaths are being accurately identified by law enforcement and the

coroner’s office.

Independent Review Successes

Both organizations identify the major benefits of conducting
independent reviews to include the ability to gather and report
case information in a way that humanizes the victim, contributes
an advocacy-based perspective to domestic violence murders, and

exposes specific system and agency failures.

The organizations’ efforts have led to a substantial increase in

media coverage on intimate partner murder.

The organizations used information gathered in one of their
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case reviews to file a federal civil rights lawsuit against a local
law enforcement agency for failing to adequately respond to
domestic violence complaints by the victim, resulting in a $1 million

settlement.

Independent reviewers have been more successful than government-
sponsored review teams in working with the families of victims and
perpetrators to investigate and publicize cases, particularly with

regard to cases involving immigrant families.

Although the organizations cited no fewer domestic violence
homicides and no greater enforcement of domestic violence
restraining orders in their area, they reported having improved
relationships with local agencies and positive policy changes, such
as the creation of law enforcement domestic violence units, as a

result of local attention to domestic violence issues.

Independent Review Frustrations

The organizations identified the following frustrations associated with

conducting an independent domestic violence homicide review:

Lack of sufficient funding and resources, including the inability to

hire an investigator and support staff;

Lack of sufficient staff time to review cases;

Minimal support and cooperation among local government

agencies for grassroots reviews;

Not enough advocacy organizations and individuals engaging in

independent reviews; and

Independent reviewers re-
ported being more success-
ful than DVDRTs in working
with the families of victims
and perpetrators to investi-

gate and publicize cases.
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* Negative impact of political backlash against their organizations
from local government officials and agencies that are criticized in

their reviews.

Recommendations for Improving Legal and Community

Responses to Domestic Violence by Independent

Reviewers

® Both organizations stated that education is not the solution for
improving responses to domestic violence. Thus, in this regard,
they differed significantly from government-sponsored review
teams which placed a strong emphasis on increasing community
education on domestic violence. Rather, the organizations believed
that change is best achieved by ensuring that there are effective,
sensitive people in positions of leadership and service within all
agencies responsible for handling domestic violence cases. Their
recommendations include promoting agency leaders who are
clearly committed to addressing domestic violence, placing more
welltrained, dedicated officers in law enforcement domestic
violence units, and increasing the number of women who work in

criminal justice agencies.
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WHERE Do WE Go FrRomM HERE?

CWILC makes the following recommendations for improving the domestic violence death review in

California:

e Every county in California should engage in some form of regular domestic violence
death review. Death review can provide valuable information on how to better prevent domestic violence deaths
from occurring. Yet, while virtually every county in California has a formal, government-sponsored child fatality
review team, less than half of the counties have a DVDRT. Counties that are able to establish formal DVDRTs should
do so. However, even counties that lack the agency support and resources needed to establish a formal DVDRT
should, at @ minimum, engage in some informal process (e.g., ad hoc meetings among local advocates and agency
representatives when a particularly egregious death occurs) to assess systemic problems concerning domestic

violence deaths in their community.

e DVDRTs should engage in strategic planning and regular evaluations of their case
selection and review process to identify ways to improve the focus and efficiency of their
operations. Although some DVDRTs have been in existence for more than a decade, DVDRTs are still a relatively
new phenomenon and many teams are still experimenting with different strategies for selecting and reviewing cases.
It is important that all teams constantly evolve and identify ways to improve the effectiveness of their membership,
protocols and practices. To this end, DVDRTs should set long-term goals and regularly assess team practices to
ensure that their reviews are developing in a way that best promotes efficiency, reflects community needs, and

produces accurate and useful information about domestic violence deaths.

* DVDRTs should engage in community outreach and education regarding their findings,
recommendations and general domestic violence prevention. DVDRT Chairs and team members are
uniquely positioned to conduct community outreach and education on domestic violence prevention. DVDRTs are
responsible for performing some of the most detailed reviews of domestic violence deaths that have ever occurred
to date. Moreover, because DVDRTs are government-sponsored, team leaders have a high level of access to, and
credibility among, the general community, government officials and political bodies. Nevertheless, only a few
DVDRTs currently engage in active outreach and education regarding their findings and recommendations. DVDRTs
can take a lesson from grassroots reviewers by placing a greater emphasis on serving as activists and educators on

domestic violence prevention in their communities.
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* Increase government funding and resources to support the establishment and
development of DVDRTSs. It was not enough to merely pass the 1995 legislation authorizing the establishment of
DVDRTs. The work of existing death review teams suffers from insufficient funding and resources. A lack of funding
and resources is certainly a reason that other counties have been slow to establish local DVDRTs. The successful
growth and operation of DVDRTs requires an increased commitment from state and local government agencies to
support the critical work performed by DVDRTS, whether that support comes in the form of actual financial aid or
making participation in death review an ongoing and significant job responsibility of agency representatives who

work on domestic violence cases.

e Counties and municipalities should consider utilizing independent consultants to perform
domestic violence death reviews. One way that cities and counties can maximize the objectivity of their
domestic violence death review process is to hire independent consultants to conduct these reviews instead of
establishing a formal DVDRT. Independent consultants should be knowledgeable about domestic violence issues,
the various roles that government and community agencies play in addressing domestic violence, and fatality

review standards and procedures.

e The state should continue to encourage and facilitate collaboration and information
sharing among local DVDRTs. County teams have benefited from state and federal meetings and resources
aimed at fostering the development of DVDRTs. Statewide and/or regional DVDRT meetings should be held annually
to discuss team trends and strategies. In addition, teams should continue to be encouraged and provided with
funding, when needed, to take advantage of national domestic violence death review meetings and resources. The
establishment of statewide DVDRT listservs and newsletters are also an important and possibly more cost-effective

way to enhance communication and information sharing among teams.

* The state should establish a system for collecting and analyzing minimum standard data
from local DVDRTs. DVDRTs are able to collect much more detailed information about domestic violence deaths
than that which is currently collected through criminal justice data collection systems. For example, DVDRTs can track
the number of prior contacts a victim and/or perpetrator had with community agencies and resources, including
social service agencies and hospitals. Standardizing and collecting a basic level of data from DVDRT reviews on
a statewide level can help the public and policymakers reach a deeper understanding of the dynamics and risk
factors of domestic violence death. This data can also be used to support legislative and policy reforms aimed at

improving local and statewide responses. The state should examine whether tools such as a standard, statewide
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data collection form for DVDRTs would be useful and efficient for collecting death review data. In order to preserve
flexibility and autonomy among counties, DVDRTs should still have discretion to collect supplemental information
about cases and develop their own data collection forms so long as these forms include the information tracked by

the state.

* Victim advocates and private individuals should be more proactive in conducting
independent domestic violence death reviews. Independent reviews are an empowering way for
community members to gain a clear picture of the different agency dynamics and failures that are contributing
to the incidence of domestic violence deaths in their county, rather than simply relying on the highly confidential
review and recommendation process of local DVDRTs. Indeed, as independent reviews allow for a more transparent
evaluation of local agency response, individuals can use these reviews to organize their communities and place
significant pressure on local agencies to improve their practices. While grassroots women’s organizations have
made great strides in conducting and promoting independent reviews of domestic violence fatalities, it is important

to strengthen the impact of these reviews by increasing the number independent reviews across the state.

* Increase financial support and resources for grassroots organizations that conduct
independent reviews. Grassroots organizations that conduct independent reviews experience the same financial
and staffing difficulties as county DVDRTs. Because their ability to conduct open and candid case reviews requires
that they do not receive any government funding, these organizations need ongoing support from private foundations

and individuals in order to continue their work.

e Communities must ensure that their local government institutions and leaders have
strong, ongoing commitments to domestic violence prevention. The biggest challenge faced by DVDRTs
and independent reviewers is securing the implementation of recommendations and reforms identified as a result
of their case reviews. Such change is only possible if government agencies, and those who lead them, are truly
committed to addressing domestic violence in their communities. Community members and professionals who work
in the domestic violence field must be vigilant in ensuring that their elected and appointed public officials have a
clear and actual commitment to addressing domestic violence issues, including taking action to hold these agencies

and leaders accountable for making domestic violence a priority.
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SURVEY OF 100 MURDERS OF WOMEN AT THE
HANDS OF THEIR MALE INTIMATE PARTNERS

In order to better understand the dynamics that cause women'’s most
intimate relationships to erupt into violence and murder, CWLC’s Murder at
Home Project conducted a survey of 100 homicide cases in California, occurring
from 1998-2002, where a woman was killed by a male intimate partner. The
results from our 100-Case Survey reveal disturbing and dangerous similarities in

the lives and deaths of women murdered by their intimate partners.

Methodology

CWIC's case study is based on 100 cases where a woman was killed
by her male intimate partner in California during a five-year period (1998
through 2002). CWILC identified cases through media searches and interviews
with advocates. Data on each case was gathered from media reports, court
documents, and interviews with prosecutors and advocates involved with the

case.

CWIC then used California Department of Justice statistics to determine
the proportionate number of women killed by male intimate partners in each
California county during the five-year period. The final 100 cases included in
the survey reflect these proportionate numbers. For example, if 5 percent of
the total number of murders during the five-year period occurred in Alameda

County, CWIC selected 5 of the 100 surveyed cases from Alameda County.

The number of cases from each county was then adjusted slightly
to account for geographic and urban/rural diversity among cases. For
example, although Yolo County did not have a statistically significant

number of intimate femicides during the five-year period, CWLC reduced

the number of cases from a heavily represented urban county, such as Los
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In 76% of the cases involv-
ing a history of domestic
violence, family members,
friends, neighbors and/or
co-workers were aware of

abuse in the relationship.

Angeles County, in order to include a case from Yolo County. CWLC was
unable to track factors such as race and socioeconomic status because there

was insufficient information about these factors for all 100 cases.

The 100-Case Survey is an informal study of homicide cases and is
not intended to be a scientific examination of intimate femicide in California.
However, the results from the 100-Case Survey are nevertheless significant
and highlight important similarities and patterns in the circumstances of these

murders.

Trends Among Women Murdered by Their Male Partners

History of Abuse

In most cases, the murder of the woman by her intimate partner was not
the first episode of abuse in the relationship. In 59% of the surveyed cases,
there was a confirmed history of abuse' by the perpetrator against the victim
prior to the murder. Of the cases with a history of abuse, 88% had a history of
physical abuse? in the relationship. A history of threats to the victims’ life by the
perpetrator was present in 47% of these cases. In 39% of the cases, there was
a confirmed history of verbal abuse and/or highly controlling behavior by the
perpetrator toward the victim. Twenty-four (24) percent of the cases involved
the perpetrator stalking the victim. In 10% of the cases, the perpetrator had

previously abused a child of the relationship.

Seeking Help

Most homicide victims who were abused by their partners never

directly sought help from legal or community resources for domestic
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TYPE OF ABUSE
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violence. Sixty-eight (68) percent of abused murder victims never obtained, or
attempted to obtain, a protective order against their abusive partner, and only
20% had an active restraining order against their abuser at the time of the
murder. Further, only 14% of victims who were abused sought domestic violence-
related services from hospitals, shelters, and/or community-based organizations
prior to their murders. These findings suggest that obtaining a restraining order
or simply seeking domestic violence services may significantly increase a victim's
safety, and that additional outreach is needed to ensure increased access to

such protections and services for domestic violence victims.

Community Awareness of Abuse

Despite the fact that only a few women actively sought domestic
violence-related services or restraining orders, there were many cases in which
government agencies, community agencies or third parties were aware of
abuse in the relationship. In 76% of the cases involving a history of abuse,
family members, friends, neighbors and/or co-workers were aware of domestic
violence in the relationship. Fourteen (14) percent of the victims had even voiced
explicit concerns to third parties that they feared for their safety or thought the

perpetrator would try to kill them.

Nearly 70% of abused mur-
der victims never obtained,
or attempted to obtain, a
protective order against

their abusive partner.
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14% of abused victims were
killed within a month of leav-
ing, or threatening to leave,

their abuser.

In 56% of the cases involving a history of abuse, law enforcement had
been called to the house for acts of domestic violence. The victim and/or
perpetrator had multiple contacts with law enforcement in 22% of the cases.
Moreover, law enforcement was the only agency to have contact with either the
victim or perpetrator in 24% of the cases. The perpetrator was actually arrested
for domestic violence in 36% of the cases. Further, in 40% of the cases, either
the victim or the perpetrator had prior contact with civil and/or criminal courts

because of domestic violence in the relationship.

Moreover, as stated above, community systems, such as domestic violence
shelters, hospitals and/or advocacy groups were aware of domestic violence
occurring in the relationships because of prior contact with the victim in 14% of
the cases. Two (2) of the victims were living at domestic violence shelters at the
time they were murdered. In total, the parties had prior contact with police, courts
or community service providers regarding incidents of domestic violence and/or
family and friends had prior knowledge of abuse in the couple’s relationship in

92% of cases with a confirmed history of abuse.

Victim’s Relationship to the Perpetrator

At the time that the murder took place, 29% of the victims were married to
the perpetrator; 30% were married to, but separated from, the perpetrator; 4%
were divorced; 14% were dating the perpetrator; 9% were dating and living
with the perpetrator; and 14% were former girlfriends of the perpetrator. In 4%
of the cases, the victim and perpetrator were also co-workers, in addition to

having an intimate partner relationship.

Tragically, victims with a history of abuse by the perpetrator were just as
likely to be killed after they had taken steps to leave the relationship. Fifty-one
(51) percent of the couples with a prior history of abuse were either separated

or in the process of separating at the time of the murder. Additionally, regardless
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of whether there was a history of abuse against the victim, 45% of the couples
in our case study were separated or in the process of separating at the time of
the murder. Fourteen (14) percent of the victims were killed within a month of

leaving, or threatening to leave, the relationship.

Age of Victim at Death

Our case study indicates that women between the ages of 35 and
44 may face a heightened risk of intimate partner murder. Twenty-four
(24) percent of the victims were under 25 years of age when they were
murdered; 16% of the victims were between the ages of 25 and 34; 36% of
the victims were between 35 and 44 years of age; 15% of the victims were
between the ages of 45 and 54; and, 9% of the victims were 55 years old or
over. Overall, most victims (76%) were 44 years old or younger at the time the

murder took place.

AGE OF VICTIM
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Nearly 60% of perpetrators
with prior arrest records had
been arrested for domsetic
violence against the victim

they ultimately killed.

Trends Among Men Who Murdered Their Female Partners

Perpetrators’ Prior Arrests and Convictions

A significant number of perpetrators had come into contact with the
criminal justice system prior to killing their intimate partners. Overall, 41% of the
perpetrators had been arrested previously for domestic violence or some other
crime. Of that group, 73% had prior arrests for domestic violence, and 80% of
these arrests were for domestic violence against the victim the perpetrator later
murdered. More specifically, 59% of perpetrators with prior arrest records had
been arrested for domestic violence against the victim they ultimately killed.
Forty-nine (49) percent had prior arrests for crimes other than domestic violence,
and 70% of these arrests were for violent crimes such as murder, manslaughter,

rape, molestation, assault, and battery.

Recidivism was also common among perpetrators. Twenty-nine (29)
percent of the perpetrators in our survey had been convicted previously for
domestic violence or some other crime. Nineteen (19) percent of the perpetrators
had a prior conviction for domestic violence, and 84% of these perpetrators had
prior convictions for domestic violence against the victim they later murdered.
More specifically, 26% of the perpetrators who had prior criminal convictions
had been convicted of domestic violence against the woman they ultimately
killed. Fifteen (15) percent had prior convictions for other crimes, and 80%
of these convictions for other crimes were for violent crimes such as murder,

manslaughter, rape, molestation, assault, and battery.

These statistics demonstrate the degree to which perpetrators had contact
with law enforcement officers prior to murdering their intimate partners. A large
number of perpetrators had been arrested and even convicted for domestic
violence or other violent crimes, putting both the courts and law enforcement on

notice of the potential risk these perpetrators posed to their intimate partner.
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Probation

Twenty-five (25) percent of the perpetrators in our study were either on
probation at the time of the murder or had been on probation at some point in

the past. Specifically, 15% of the perpetrators were on probation at the time of

o . .
the murder, and 53% of these perpetrators were on probation for committing 1 in 4 perpefrators were

domestic violence against the victim they murdered. Thirteen (13) percent of ) )
either on probation at the
these perpetrators were on probation for domestic violence against a different

. . . . time of the murder or h
intimate partner (not the murder victim) and 34% were on probation for a crime e of the murder or had
other than domestic violence (e.g., drug convictions, child molestation, efc.). been on probotion at some
Moreover, 8% of the perpetrators were attending a batterer’s treatment program point in the past.

at the time of the murder.

CASE sTuDY:

On June 29, 2001, Ronnie Martin pulled out a butcher knife and repeatedly
stabbed his ex-wife, Dawn Norris, over 40 times in front of Dawn’s niece and
nephew. The two met in 1992, and, by 1996, Martin had physically abused and
threatened Dawn numerous times. Martin threatened to kill Dawn and her two
children, kicked in her bedroom and car doors, and vandalized her home and
car. In July 1999, Martin was charged with misdemeanor domestic abuse and
sentenced to 30 days in custody. In December 1999, Martin punched Dawn
in the nose at a night club, and was again sentenced to 30 days in custody,
was placed on three years’ probation, and was ordered to enroll in a domestic
violence batterers program. Again, in March 2001, Martin was convicted of
a domestic violence charge against his ex-wife, was placed on probation,
and ordered to have no contact with Dawn. Three months later, Dawn was

murdered.




316 Appendix

Appendix: 100-Case Survey

A perpetrator’s history of
mental illness or substance
abuse were contributing
factors to many intimate

partner homicides.

Perpetrators’ History of Mental Illness and Substance

Abuse

A perpetrator’s history of mental illness or substance abuse were contributing
factors to many intimate partner homicides. One (1) in 5 perpetrators was either
suffering from mental illness at the time of the murder, or had a history of mental
illness. Common conditions among the perpetrators include depression, suicidal

tendencies, paranoia, and psychotic episodes.

Substance abuse was more difficult to uncover, and there was ambiguity
in 13 of the cases as to the substance abuse status of the perpetrator at the time
of the murder.® However, 22% of the perpetrators had a confirmed history of
substance and/or alcohol abuse. Thirteen (13) percent of the perpetrators were
on a substance at the time of the murder. The most common substances abused
by perpetrators were alcohol at 68% and methamphetamine at 32%. Sixteen
(16) percent of the perpetrators had a history of either crack or cocaine use

prior to murdering their intimate partners.

CAsE sTuDY:

After years of broken noses, bruises, and threats on her life, Tisha Nieto
made up her mind to end her relationship with her abusive husband, Norbert
Nieto, once and for all. Tisha spent her last nights alive filling out a restraining
order that she planned to have served on Nieto. On Christmas Eve, Tisha went
out to make copies of holiday photos and agreed to meet up with Nieto. Nieto
had told friends he was going to kill his wife for leaving him, and after smoking
methamphetamine on December 24, 2001, Nieto met up with Tisha, and

strangled her with a shoelace.
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Additional Contributing Factors

Child custody and support disputes, financial difficulties and jealousy over
new relationships caused rising tensions that contributed to victims' risk of intimate
murder. In 8% of the cases, the perpetrator and victim had been engaged in a
personal or court-related dispute over child custody and/or child support issues
shortly before the murder took place. In 12% of the cases, the perpetrator had
been experiencing financial difficulties immediately prior to the murder. The
most common financial issues were unemployment, legal concerns, paying rent,
and paying for day-to-day needs such as food, clothing, and transportation.
In 12% of the cases, the perpetrator either suspected the victim was having
an affair or was jealous that she had started a new intimate relationship with

someone else at the time the murder took place.

Chse stupy:

On November 14, 2002, Kam Lee shot his wife, Jenny, their two children,
and himself in their family home. After the murders, a family friend said that
Jenny had voiced some concern three weeks prior to the murders about their
family’s finances, her husband’s work, and the slumping economy. Another friend
mentioned that Kam had been laid off from his previous job, so their family was
always worried about the possibility of it happening again. The police never
discovered any other possible motive for the multiple murders and suicide, other

than financial difficulties.
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In 1 out of every 5 cases,
a person other than the in-
tended victim was seriously
injured or killed at the time

that the murder took place.

Age of Perpetrator at Time of Murder

Our study indicates that perpetrators between the ages of 35 and 44
may face a greater propensity o commit intimate partner murder. Thirteen (13)
percent of the perpetrators were under the age of 25 when they committed the
murder; 24% of the perpetrators were between the ages of 25 and 34; 30%
of the perpetrators aged between 35 and 44; 21% of the perpetrators were
between 45 and 55 years of age; and 11% of the perpetrators who committed
intimate partner murder were over the age of 55.4 Most of the perpetrators

(67%) were 44 years old or younger at the time they committed murder.

AGE OF PERPETRATOR

30
30

24
21

20 -

under 25 2510 34 35to 44 45to0 54 over 55

Circumstances of the Murders

Location of Murder

Most typically, intimate partner murders occur at home. Over two-thirds
(71%) of the victims in our case study were murdered by their perpetrators in
their homes or directly outside their homes. The second most common location

was on the street, freeway, or in a car (10%). Other locations where women
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were murdered were at a friend, relative, or new boyfriend’s home (6%), the
victim or perpetrator’s workplace (4%), a public place (3%), and one woman

was murdered in a hotel room.*

Weapons

Perpetrators used guns in almost half the cases (48%). In 25% of the cases,
knives were used. Blunt force with a baseball bat, a steam iron, an axe, a fire
poker, or a screwdriver was used in 13% of the intimate partner murders in our
survey. Hanging, smothering, strangling, or suffocation was used in 4% of the

cases. Three (3) percent of the cases involved arson.

Multiple Murders

The violence inflicted by perpetrators is often not limited to the intended
victim of domestic violence. In one out of every five cases (20%), a person other
than the victim was either killed or injured at the time the murder took place. A
total of 16 children and 11 adults were killed in addition to the 100 victims in
our study. The children ranged from the victim and/or perpetrators’ children, to
cousins, nieces, and nephews. The adults killed included co-workers, neighbors,
family members, new intimate partners, friends, and bystanders. Moreover,
children were present at the time of the murder in 29% of the cases — almost

one-third of the time.

These statistics demonstrate that, despite the common view that intimate
partner murder is an individual “family tragedy,” intimate partner murder is
in reality a very serious public safety concern. Intimate partner violence and
murder threatens the lives of many children and adults who are disconnected
from the abusive intimate relationship. Accordingly, law enforcement officers
and courts can no longer treat intimate partner violence as a private issue that

only affects the targeted victim of the violence.

Most intimate partner mur-

ders occur in the home.

WEAPON USED

Other
15%

Blunt Force
13%

Gun
48%

25%

A gun was the weapon that
was most commonly used
by perpetrators to kill their

intimate partner.
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Perpetrators  were signifi-
cantly more likely to be
convicted of first-degree
murder if their case went to
trial than if they pled guilty

to the murder.

CASE sTUDY:

When Nina Susu ended her relationship with her boyfriend and co-
worker, Joseph Ferguson, in Sepfember 2001 he attacked her car with an axe.
A week loter, Joseph showed up at their workplace and shot and killed Nina
and another female co-worker with a 9 mm semiaufomatic pisfol. He then drove
fo a nearby marina where he shot and killed another co-worker and a bystander
with a semiaufomatic rifle. Affer this incident Joseph abducted a fourth co-
worker who was later found alive. Joseph evaded police and was discovered a
few days later, af which time he wounded a California Highway Patrol officer

and critically wounded a nearby moftorist before shooting and killing himself:
When it was all over, Ferguson’s uncle stated, “It doesn’t surprise me. | full

expected him to be one of those snipers on a rooftop someday.”

Murder-Suicides

One-third (33%) of the cases in our study were murder-suicides, where
the perpetrator killed himself immediately after killing his intimate partner, or
within a short time after her murder. Seven (7) percent of the perpetrators died
from committing suicide after being chased by the police or being charged with
murder. Three (3) percent of the perpetrators unsuccessfully attempted suicide
after they murdered their intimate partners. All three perpetrators who failed to
commit suicide attempted to stab themselves to death. Overall, considering all
post-homicide suicides and attempted suicides, the percentage of perpetrators

with suicidal tendencies rose to 43%.
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Legal Consequences of the Intimate Partner Murder

Prosecuting the Perpetrators

In our 100-case survey, 58% of the perpetrators were charged with
murdering their intimate partners.® Thirty-eight (38) percent of the perpetrators
charged with murder pled guilty to the crime. Of those who pled guilty, 38% of
the perpetrators were convicted of first-degree murder, 33% were convicted of

second-degree murder, and 29% were convicted of manslaughter.

Fifty-seven (57) percent of the perpetrators charged with murdering

their intimate partners pled not guilty to the crime. Seven (7) percent of these

perpetrators pled not guilty by reason of insanity. Of the cases that went to trial,

62% were convicted of first-degree murder, 28% were convicted of second- CONVICTIONS OF PERPETRATORS
Who Pled Guilty

degree murder, and 3% were convicted of manslaughter.”

1st Degree
Murder
38%

Manslaughter
29%

Finally, of the 5% of perpetrators charged with murdering their intimate

partners pled no contest.

Sentencin 2nd Degree
'ng Murder

33%
The perpetrators’ sentences in our case study generally appeared to
follow California sentencing guidelines. Thus, the common sentence for those

who committed first-degree murder was a minimum of 25 years to life. Most
CONVICTIONS OF PERPETRATORS

convicted of second-degree murder received a sentence of 15 years to life, at Who Pled Not Guilty

Unknown
7%

minimum. Those who were convicted of manslaughter received sentences that Manslaughter
3%

ranged between 4 and 21 years.

2nd Degree
Murder

289/ 1st Degree
0

Murder
62%

However, many defendants had time added to their sentences for “special
circumstances” because their crimes involved factors warranting the imposition
of a sentence enhancement. Out of the 56% of perpetrators who were charged

with and convicted of murder, 61% had heightened sentences for special
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circumstances. The most common special circumstances in our case study were:
multiple murders, rape, use of a firearm, use of a knife, torture, lying in wait,

murder for financial gain, assault, kidnapping, and child endangerment.

None of the perpetrators who were convicted of murder received the

death penalty.
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(Footnotes)

1. “Abuse” includes physical abuse, sexual abuse, stalking, threats, and verbal abuse and/
or a pattern of highly controlling behavior.

2. "Physical abuse” includes any physical force and contact, whether the incident involved
a push or a severe beating, and sexual abuse.

3. Reporting on victims' substance abuse and mental health issues was too inconsistent
and ambiguous to develop concrete statistics on these factors in our study. For information on
substance abuse and mental health issues for domestic violence victims, see Statewide California
Coalition for Battered Women at http://www.sccbw.org/links3.htm2gx=34100up1311e190432
(accessed August 30, 2005) and New York State Office for the Prevention of Domestic Violence
at http://www.opdv.state.ny.us/coordination/model_policy/alcohol.html (accessed August 30,
2005).

4. In one case, the age of the perpetrator was unknown.

5. In 6 cases, the exact location of the victim’s murder was unknown.

6. Thirty-three (33) percent of the cases in the survey were murder-suicides and, in 9
percent of the cases, the perpetrator either died, committed suicide, or fled prior to criminal
charges being filed.

7. Seven (7) percent of those who pled not guilty committed suicide before their trial date.
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